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PREFACE. 



The chief object of the present work is to supply the 
student with a book upon the subject of Common Law 
(or, in other words, of the Law as usually administered 
in the Queen's Bench, Common Pleas, and Exchequer 
Divisions of the High Court of Justice) which, whilst 
being elementary and readable on the one hand, yet 
also goes sufficiently into the subject to prepare the 
student for examination upon it. The present work 
is indeed written mainly with a view to the Exami- 
nations of the Incorporated Law Society, for which the 
author has had considerable experience in reading with 
students ; but at the same time he trusts it may be 
found useful to those who are adopting the other 
branch of the profession. The author does not con- 
sider that any apology is necessary for presenting this 
work, it being new in its design as offering to the 
student a comparatively short volume combining the 
plain and popular divisions of " Contracts " and 
"Torts," and keeping as much as possible from all 
matters of practice and from Criminal Law, and also 
from all matters of an exceptional nature and likely 
neither to be useful in examination nor in practice. 
In addition to the two main divisions the author has 
added another, in which the subjects of " Damages " 

Digitized by Microsoft® 



VI PEEFACK 

and "ETidence" are discussed, as no work on the 
" Common Law " could be complete without. 

Besides his chief object the author has also had 
another in yiew, yiz. : to produce a book which may — 
if not always in itself, yet, at any rate, by aid of the 
extensive references to either text-books or cases — form 
a work useful to the practitioner. In many cases it 
may — from its very size — be useful for this purpose 
only as an index, and remembering this, the author has 
considered that in many places references to larger 
text-books would be preferable to cases, and has acted 
accordingly ; and here he would acknowledge the 
obligations he is under to the learned authors and 
editors of the various works he has in the following 
pages referred to. 

With these few words the author sends his work 
forth to speak for itself and be judged on its merits, 
assuring his readers that no pains have been spared 
on his part to insure accuracy, and trusting that his 
labours may meet with approbation. 

J.I. 

22 Chancery Lane, W.C. 
Aiigmt 1876. 
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PRINCIPLES OF TEE COMMON LAW. 



INTEODUCTION. 

The origin of the Common Law of England, though it The oiigiu 
cannot be now certainly and surely found, being lost °^ "*? ''°'"" 
m antiquity, may probably be set down to the custom 
and usages. in the first instance of the early Britons, 
afterwards amended and increased by those of the 
Eomans and other nations who spread themselves oyer 
the country, and being originally of a narrow and 
limited kind, increasing according to the necessities of 
mankind, until, in the present highly artificial state in 
which we live, it has assumed such wide dimensions as 
to make it difficult to believe in its early foundation. 
The term " common law " would seem, according to 
Blackstone (a), to have originated in contradistinction 
to other laws, or more reasonably as a law common and 
general to the whole realm, and used in a wide and 
large sense, comprehends now not only the general law 
of the realm but also that given out by statute ; and it 
may be divided as of two kinds, viz. : (1) The lex non 
scrijpta, or unwritten law; and (2) The lex seripta, or 
written law. With regard to the former division in 
the very ancient times, in consequence of the utter 
ignorance of the mass of the people, the laws could not 
be, and were not, reduced into writing, but were to a 
certain extent transmitted from age to age by word of 



(a) 1 Bl. Cum. 67. 
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mouth. But this is not all that is included in the lex 
non scripta, which term is indeed used in contradistinc- 
tion to the statute law, which forms the actual lex 
soripta, for, as is stated by Blackstone (&), now the 
monuments and records of our legal customs are con- 
tained in the books of the reports of the judges from 
time to time, and in the treatises of the different 
writers, commencing at periods of high antiquity and 
continued until the present time. With regard to the 
latter division, viz. the lex scripta, this, as has been 
said, comprises the statute law of the realm. In the 
earlier times but little attention was given to the laws, 
and, indeed, from the essentially warlike nature of the 
people it was not the greatest requirement ; but gradu- 
ally, as civilization advanced, the lex non scripta was 
found insufficient, or indeed contrary, sometimes, to 
the benefit of the country, and the direct intervention 
of the legislature was required to amend, alter, and 
vary, or in some cases to simply declare, the law when 
doubts had arisen on it. As civilization has increased, 
and age after age has become more and more artificial, 
so the statute law has increased, as is evidenced by the 
multitude of the Acts of Parliament necessary to be 
referred to by the student of our laws. 

As to the It might be interesting, and perhaps useful, to here 

advantages enter into the consideration of the relative advantage 

01 S, COQG. 

and disadvantage of a code of laws, but such a discus- 
sion would be beyond the scope of a work like the 
present, and the subject must be dismissed with a few 
remarks. True, there is in our present system of laws 
the disadvantage, that it involves to master it deep 
and intricate study, and requires to be traced back to 
the earliest times to understand various reasonings; 
but, on the other hand, though a code would do away 
with this necessity of historical research, yet it would 
present law in a much more inflexible state than at 



(6) 1 BI. Com. 63. 
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present, and as no code could be perfect, it is to be 
feared tbat doubts of construction and the like would 
arise, and perhaps, therefore, to leave things on their 
present foundation would be well. 

The term " common law " has also been used in con- Common law 
tradistinction to equity jurisprudence, which is of later gufshe'a"fi,(,m 
growth, and comprehends matters of natural justice equity. 
(being other than matters of mere conscience), for 
which courts of law gave no relief, or no proper relief. 
In the opinion of the author this distinction between 
common law and equity must always exist, for although 
the Judicature Acts of 1873 and 1875, to a certain 
extent, fuse law and equity, and though also the rules 
of equity are to govern where they have clashed with 
the rules of law (as will be frequently noticed in the 
course of the following pages), yet as certain matters 
were formerly strictly the subjects of cognizance in the 
common law courts and others in the Court of Chan- 
cery, so the like matters respectively are and will be 
commenced and carried on in the analogous division of 
the present High Court of Justice. 

It is important to have a clear and correct idea of Of the nature 
the nature of a person's rights which will entitle him "^ ^^^^^^^h 
to maintain an action for their infringement. The two will entitle 
main divisions of the present work are into Contracts talSanTcUon. 
and Torts. In the case of the infringement of any 
person's legal rights, i.e. if a valid contract be broken, 
or a tortious act committed, the other party to the con- 
tract, or the person against whom the tort was com- 
mitted, has a right of action in respect of such breach 
of contract or tortious act, and even though he suffers 
no substantial damage, yet he has his right of action. 
The rule upon this point is, that Injuria sine damno injuria sine 
will entitle a person to maintain an action, which, *™''- 
plainly expressed, means that when a person has suf- 
fered what in the eyes of the law is looked upon as a 

B 2 
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legal injury, he must have a corresponding right of 
action, even though he has suffered no harm. This is 
well illustrated by the widely known case of Ashby v. 
White (o), which was an action against a return- 
ing officer, for maliciously refusing to receive the 
plaintiff's vote on an election of burgesses to serve in 
Parliament, and it was held that the defendant having 
so maliciously refused to receive the plaintiff's vote, 
although the members for whom he wished to vote 
were actually elected, and therefore he suffered no 
damage, yet he had a good right of action, for he had a 
legal right to vote, and that right was infringed. 

On the other hand, there are many cases in which a 
person, although he suffers damage by the act of 
another, yet has no right of action, hecause there has 
leen no infringement of what the law looks upon as a 
legal right, and this is expressed by the maxim, that 
riamnum sine Damnum sine injuria will not suffice to maintain an 
injuria. action. Thus, in an action of seduction, unless loss 

of service by the plaintiff is proved, the action cannot 
be maintained, for though the plaintiff may have suf- 
fered damage without the loss of service, yet he has 
not sustained what in the eyes of the law is looked 
upon as an injury. The best instance, however, on this 
point, is perhaps found in the principle that a person 
may deal with the soil of his own lands as he thinks 
fit, so that if he digs down and thus deprives his neigh- 
bour of water that would otherwise percolate through 
the land, to his great detriment, yet this does not 
constitute the invasion of a legal right, and will not 
sustain an action (d). It is merely Damnum sine 
injuria. However, in the words of Mr. Broom, in 
his ' Commentaries on the Common Law,' " in the vast 
majority of cases which are brought into courts of 



(c) 1 S. L. C. 251 ; Lord Raymond, 938. 

(d) Acton T. Blundell, 12 M. & W. 324 ; Chasemore v. Siciards, 7 H. L C 
349. 
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justice, both damnum and injuria combine in support 
of the claim put forth, the object of the plaintiff 
usually being to recover by his action substantial 
damages " (e). 

Having, therefore, in these few remarks, endeavoured 
to introduce the student to the subject of common law, 
and the nature of the legal right in respect of which a 
person has a remedy, let us proceed to our first chief 
subject, viz. that of contracts. 



(e) Broom's Corns. 112 ; and see generally upon the subject discussed 
aboTe, Broom's Corns. 78-il2. 



Digitized by Microsoft® 



OF THE DIFFEEENT KINDS OF CONTEAOTS, 



PART I. 

OP CONTRACTS. 



CHAPTEE I. 

OF THE DIFFEEENT KINDS OF CONTEAOTS, THEIE BEEACH, 
AND THE EULE8 FOE THEIE OONSTEUOTION. 

Definition of a A CONTEAOT may be defined as some obligation of a legal 
di'ff'r^at'd"'^ nature — either by matter of record, deed, writing, or 
sions of word of moutb — to do, or refrain from doing, some act. 

contracts. Contracts are usually divided as of three kinds, viz. : — 

1. Contracts of record, i.e. obligations proceeding 
from some court of record, such as judgments, recog- 
nizances, and cognovits. 

2. Specialties, i.e. contracts evidenced by writing, 
sealed and delivered. 

3. Simple contracts, i.e. those not included in the 
foregoing, and which may be either by writing, not 
under seal, or by mere word of mouth. 

Contracts may also be divided as to their nature 
into — 

1. Express contracts, i.e. those the effect of which is 
openly expressed by the facts ; and 

2. Implied contracts, viz. those which are dictated 
by the law, as, for instance, if a person goes into a shop 
and orders goods, his contract to pay their proper value 
is implied. 
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THEIE BKEACH, AND EULES FOE THEIE CONSTRUCTION. I 

Again, contracts are divided, with reference to the 
time of their performances, into — 

1. Executed contracts, and 

2. Executory contracts. 

Having, therefore, three different divisions of con- Contracts of 
tracts, let us proceed to consider each of such divisions techntcaiiy""'^ 
separately ; and as to the first division, the most impor- the most 
tant kind of contracts, technically speaking, are contracts '"P"''^"'- 
of record, they proceeding from some court of record, 
but in a practical sense they may be set down as the 
least important, for, with the exception of judgments, 
they are not of constant occurrence, and even judg- 
ments, considered in the light of contracts simply, are 
not entitled to much discussion, although, considered 
in other ways, they are of great importance. As we 
have given as instances of contracts of record, judg- 
ments, recognizances, and cognovits, it will be well at 
the outset to have a clear understanding of what each 
of these are, and then consider the peculiarities of 
contracts of record generally, but yet mainly with 
reference to judgments as being the only contracts of 
record that ordinarily or usually occur. 

A judgment is defined to be the sentence of the law Definition of 
pronounced by the Court upon the matter appearing ^ J" ^^"^ " 
from the previous proceedings in the suit (/). It is 
obtained by issuing out a writ of summons, on which 
the defendant either makes default, whereby judgment 
is awarded in consequence of such default, or the case 
is tried and on a verdict judgment awarded in accord- 
ance with it. 

A recognizance is an acknowledgment upon record Definition of a 
of a former debt, and he who so acknowledges such debt i'«=<=og'"^^°<=«- 



( ;■) Brown's Law Diet. 198. 

Digitized by Microsoft® 



OF THE DIFFERENT KINDS OF CONTBAOTS, 

to be due is termed the recognizor, and he to whom 
or for whose benefit he makes such acknowledgment is 
termed the recognizee. It is very similar to a bond, 
but whereas a bond creates a new debt, a recognizance 
is merely an acknowledgment upon record of an antece- 
dent debt {g). 



Definition of 
a cognovit. 



Essentials as 
to execution. 



A cognovit is an instrument signed by a defendant in 
an action actually commenced confessing the plaintiff's 
demand to be just, and empowering the plaintiff to sign 
judgment against him in default of his paying the 
plaintiff the sum due to him within the time mentioned 
in the cognovit (h). By 1 & 2 Vict. c. 110, it was pro- 
vided for the protection of ignorant persons, who might 
be persuaded into executing a cognovit, that it must 
be attested by an attorney, and this protection has been 
still further extended by 32 & 33 Yict. c. 62 {i), which 
provides that " after the commencement of this Act Qc) 
a warrant of attorney to confess judgment in any per- 
sonal action, or cognovit actionem, given by any person 
shall not be of any force unless there is present some 
attorney of one of the superior courts on behalf of such 
person expressly named by him, and attending at his 
request, to inform him of the nature and effect of such 
warrant or cognovit before the same is executed, which 
attorney shall subscribe his name as a witness to the 
due execution thereof, and thereby declare himself to 
be attorney for the person executing the same, and 
stale that he subscribes as such attorney ;" and also (J) 
that " if not so executed it shall not be rendered valid 
by proof that the person executing the same did, in 
fact, understand the nature and effect thereof, or was 
fully informed of the same." In the foregoing enact- 



(q) Brown's Law Diet. 303. 

(h) Ibid. 67. 

(i) Sect. 24. 

\k) 1st January, 1870. 

(0 Sect. 25. 
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ment it will be noticed that a warrant of attorney is 
mentioned, being placed under the same provisions as 
to execution as is a cognovit, and as the two are some- 
times confused by students it may be well to point out 
that there is this difference between them, viz. that a Differences 
cognovit is a written confession of some existing action, '''^'w'^eii a 

, .- . " . warrant of 

whilst a warrant of attorney is simply a power given attorney and 
to an attorney or attorneys to appear in some action * cognovit. 
commenced, or to be commenced, and allow judgment 
to be entered up. Cognovits require to be filed in 
the Queen's Bench Division of the High Court of 
Justice within twenty-one days after execution (m) ; 
and the same provision is made as to warrants of at- 
torney (n), and also as to judge's orders made by the 
consent of a defendant in a personal action, whereby 
the plaintiff is authorized forthwith, or at any future 
time, to sign or enter up judgment, or to issue or to 
take out execution (o). 

Now as to the peculiarities of contracts of record Of the pecu- 
generally, but mainly with reference to judgments. contract3°of 

record, par- 

1. Beinff of the highest nature of all contracts, they jlXments. 
have the effect of' merging either a simple contract or a \, Merger. 
contract entered into hy deed (a specialty). — It is a prin- 
ciple, not only with regard to contracts but also estates, 
that a larger interest swallows up or extinguishes a 
lesser one. If a person has an estate for years, and 
afterwards acquires an estate in fee simple, the former 
estate for years is lost in the greater estate in fee, and 
so here, if there is an ordinary contract by parol in 
writing or by deed, and judgment is recovered on it, 
the judgment merges the rights on the former contract, 
and the person's rights henceforth are on the new and 
higher contract, the judgment. 



(m) 32 & 33 Vict. c. 62, s. 26. 

(n) Ibid. 

(o) Ibid. s. 27. 
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2. Estoppel. 2. They have the effect of estopping the parties to them. 
— Estoppel lias been defined as a term of law whereby a 
person is stopped or hindered from denying a matter 
already stated {p), and it is because of the high nature 
of contracts of record that whilst they remain in exist- 
ence they are conclusive, for no one can aver against a 
record, and this has been stated by Lord Coke, as fol- 
lows : " The EoUs being the records or memorials of 
the judges of the court of record, impart in them such 
uncontrollable credit and verity as they admit of no 
averment, plea, or proof to the contrary " {q). This is 
well illustrated by a somewhat recent case, in which the 
plaintiff was formerly clerk of the peace, and having been 
dismissed, brought an action against the defendant, his 
successor in the ofiSce, to try his right to certain fees of 
office. It appeared that the justices had at quarter 
sessions found that the plaintiff had been guilty of 
contumaciously refusing to record an order that had 
been made by them as he should have done, and there- 
fore they had dismissed him from his office, which they 
were justified on such a fact in doing. The court here 
decided that the plaintiff was estopped in this action 
from denying the validity of the order so made at 
quarter sessions (r). 



Duchess of 
KingstorCs 
Case. 



The leading authority generally referred to on the 
point of estoppel by matter of record is the Duchess of 
Kingston's Case (s), which goes to shew that a judg- 
ment is only a conclusive estoppel where the same 
matter is directly involved in it, and not where it is 
only incidentally involved, and also that, even although 
it might be otherwise a conclusive estoppel, yet that 
it may always be avoided by shewing fraud or col- 
lusion. 



(p) Brown's Law Diet. 144. Sec also post, p. 14. 

(q) 1 Inst. 260. 

(V) Wildes V. Sussell, L. R. 1 C. P. 7-J2. 

(s) 2 S. L. C. 760 ; Bui. N, P. 244. 
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3. They require no consideration. — This peculiarity 3. As to 
results from the preceding one of estoppel ; the want of 'consideration. 
consideration can be no defence or objection to proceed- 
ings on a judgment or other record, which, as we have 

seen, the party is estopped from denying. 

4. A judgment had some priority in payment. — Until *-, -As to 
very lately, in the administration of an insolvent estate payment! 
in equity, a judgment creditor stood first in the order 

of creditors, provided his judgment was duly registered 
under 1 & 2 Yict. c. 110 (presently noticed under the 
fifth peculiarity of these contracts), which was an im- 
portant advantage if the estate was insufficient to pay 
every one (t). The Judicature Act, 1875 (u), however, 
now does away with this peculiarity, by providing that 
the same rules shall prevail as to the respective rights 
of secured and unsecured creditors as are in force in 
bankruptcy; that is to say, that all debts shall rank 
pari passu. 

5. A Judgment constituted a charge on the lands of the 5. As to chai-g- 
judgment debtor (se). — ^This, again, is a peculiarity of ""^ ^° ^' 
the past, and the following is a short summary of the 

past and present laws upon the subject (y) : — 

By 13 Ed. 1, c. 18, half a judgment debtor's lands 
could be taken in execution under a writ of elegit. 

By 29 Car. 2, c. 3, sect. 10, execution could also be 
issued to the above extent on judgments entered up 

(<) And lately this advantage did not only apply to English judgments, 
but also to Irish judgments and Scotch decreet, if registered here, it being 
by 31 & 32 Vict. o. 54. s. 1, provided that, if registered here, they shall 
have the same force and effect as if original judgments of this country. 

(m) 38 & 39 Vict. u. 77, s. 10 (instead of sect. 25, sub-sect. 1 of the 
Judicature Act, 1873). 

Qc) This was recently extended to Irish judgments and Scotch decreet if 
registered under 31 & 32 Vict. c. 54. See note (f). 

(t/) The law of judgments as affecting lands belongs more properly to 
the subject of conveyancing and real property, and, for fuller information 
than is contained in the few remarks above, the student is referred to the 
dissertations in Prideaux's Conveyancing. 
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against a cestui que trust of freeholds, provided they 
were vested in a trustee in fee simple, and he was duly 
seised of them. 

By 1 & 2 Vict. c. 110, a judgment was made a charge 
upon the whole lands of a judgment debtor, of what- 
ever nature, but judgment was not to affect purchasers 
until registered in the name of the debtor. 

By 2 & 3 Vict. c. 11, all judgments, to so bind, must 
be re-registered every five years. 

By 23 & 24 Vict. c. 38, no judgment to be entered 
up after the passing of that Act (July 23, 1860), was to 
affect any lands, unless a writ of execution was issued 
and registered and put in force within three calendar 
months from the time of execution. 

And now, by the 27 & 28 Vict. c. 112, the statute in 
force upon the subject at the present day, it is provided 
that no judgment to be entered up after the passing 
thereof (July 29, 1864), shall affect any lands until 
the same shall have been actually delivered in execu- 
tion by virtue of a writ of execution or other lawful 
authority. 

6. As to proof. 6. They prove themselves — which means that when 
necessary to prove a contract of record the mere pro- 
duction thereof is sufficient proof, and this is always 
their proper mode of proof; so that when there is an 
issue of nul tiel record (no such record), either the record 
itself must be produced, or it may be proved by exem- 
plification under the great seal, or by an examined or 
sworn copy (z). 

The two remaining kinds of contracts under this 
division are specialties and simple contracts, and these 



(z) I'owell's Evidence, 314. 



Digitized by Microsoft® 



THEIR BREACH, AND RULES FOR THEIR CONSTRUCTION. 13 

are of ordinary practical and constant occurrence, and 
therefore of very mucli more importance to the student 
than contracts of record. A specialty or contract under 
seal is termed a deed because of the peculiar solemnity 
attending its execution, it being not only signed (a), 
but also sealed and delivered, whilst a simple contract 
is either by parol, or at most by v?riting not under 
seal, and it is from the point of the supposed additional 
solemnity attending the execution of deeds or speci- 
alties that we may trace the numerous distinctions Distinctions 
which exist between them on the one hand, and simple g^g^^^je, 
contracts on the other. These distinctions are mainly and simple 
as follows:- '=™*'''''='" 

1. As to the execution. — Here, as just stated, the i. As to 
essential formalities to be observed on the execution ^^^<=""°°- 
of a deed are sealing and delivery, whilst a simple 
contract may be even by word of mouth, and if writing 

is used, signature only is necessary. One of the 
essentials, too, of the deed being delivery, a person 
may execute a deed as an escrow, i.e., " so that it shall Escrow. 
take effect or be his deed on certain conditions " (b), by ., - U ■ \- • 
delivering it to some ihirA person, and then it will not j 

take effect until the happening of the condition, though 
on the condition being performed it will relate back to 
the original date of execution. A deed cannot be de- 
livered as an escrow to the other party to it, it must 
be to some third person, but it may be delivered to a 
solicitor acting for all parties (c). 

2. As to merger. — The principle of merger has al- 2. As to 
ready been explained (cZ), and it may be defined as an '"<==^g"'- 
operation of law whereby a security or estate is swal- 
lowed up or lost in a greater (e). It has already been 

(a) There is some doubt whether signing is actually necessary to the 
validity of a deed. 

(5) Chitty on Contracts, 4. See also Brown's Law Diet. 141. 

(c) MUlersUp v. Brooks, 5 H. & N. 797. 

(d) Ante, p. 9. 

(e) See also Brown's Law Diet. 233. 
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14 OF THE DIFFERENT KINDS OF CONTEACTS, 

noted that the effect of a record will be to merge any 
contract respecting the same matter not by record, 
because of its higher nature; and so here, a deed, 
though of a technically less important nature than the 
record, and liable to be merged in it, yet in its turn, 
being more important than a simple contract, will cause 
a merger of that. 

3. As to 3. As to estoppel. — This doctrine has already been 

esto].pe . touched upon in its bearing on contracts of re- 
cord (/) ; but in addition to the definition given 
there of it, it may be well to note here Lord Coke's 
definition, which is perhaps a better one when the 
term is applied to estoppel otherwise than by matter 
of record. His definition of it is, "where a man is 
concluded by his own act or acceptance to say the 
truth " (ff). It has been noted that a record will estop 
the parties to it and those claiming under them, and 
so in a deed the doctrine of estoppel applies, though 
generally speaking it does not in a simple contract. 
Thus, if a man executes a deed, stating or admitting in 
that deed a certain fact, he is precluded from denying 
that fact, the reason being the solemnity of the deed ; 
whilst in a simple contract the person may shew the con- 
trary of what he has there put his name to. But in dis- 
cussing the doctrine of estoppel, what was decided in 
the leading case of Collins v. Blantern (h) must be 
noticed, viz. that though a person is estopped from 
denying what he has stated in a deed, yet he may set 
up the illegality or fraud of the instrument. In that 
case the plaintiff sued on a bond executed by certain 
parties, of whom the defendant was one, the obligation 
of which was £700 conditioned for payment of £350. 
The defendant pleaded the following facts : Certain 
parties were prosecuted by one John Kudge, and pleaded 



Collins V. 
Blantivn. 



(/) Ante, p. 10. 

Ig) Co. Litt. 352, a. 

(A) 1 S. L. C. 369; 2 Wilson, 341. 
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not guilty, and, according to arrangement, the plaintiff 
gave his promissory note to the prosecutor, John 
Eudge, he to forbear further prosecuting, and as part of 
the arrangement, the bond on which the plaintiff sued 
was executed to indemnify him. Now the facts shewed 
illegality in the whole matter, for it was the stifling 
of a criminal prosecution ; but had the doctrine of 
estoppel applied, the defendant would have been pre- 
cluded from setting it up. It may be noticed on this 
point of estoppel, that if a person in the body of a 
deed admitted having received the consideration money, 
at law he was estopped from setting up that he had 
not received it ; but in equity he might always do so, 
otherwise the doctrine of the vendor's lien for unpaid 
purchase-money could not well have existed. Now, as 
the Judicature Act, 1873 («), provides that where the 
rules of law and equity clash, the latter shall prevail, 
the consequence will be that in such a case a person 
wiU now always be able to do what he could, as above 
stated, have formerly done in equity. Estoppel, how- 
ever, besides being by record or deed, may also in some 
cases be in pais, i.e., by the conduct of the parties ; e.g., 
where an infant, having made a lease, accepts rent 
after he comes of age, he will be estopped from denying 
its validity {j ). 

4. As to consideration. — A valuable consideration 4. As to 
may be defined as some benefit to the person making De'fin'^ti'on''of a 
the promise, or a third person, by the act of the pro- valuable 
misee, or some loss, trouble, inconvenience to, or charge '^''°^' ^^^ "'°' 
imposed upon the person to whom the promise is 
made (k). It is an essential and unflinching rule that 
all simple contracts require a valuable consideration ; 
if they have no consideration, or a merely good con- 



(!-) Sect. 25 (11). 

Ij) See hereon as to effect of 37 & 38 Vict. c. 62, post, p. 167, note (a). 
(k) This definition is gathered from what is stated as to the sufficiency 
of th« consideration in Chitty on Contracts, p. 19. 
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sideration, which is such as natural love and affection, 
they will not be binding, and no action will lie for 
their breach (I) ; whilst a deed will be perfectly valid 
and binding with a merely good consideration, or with 
no consideration at all (m). This distinction plainly 
arises from the fact of the additional solemnity and 
importance of a deed. 



A voluntary 
deed is not in 
every respect 
as good as a 
deed founded 
on valuable 
consideration. 



It must not, however, from this be taken by the 
student for granted that a voluntary deed is in every 
respect as good as a deed founded on valuable con- 
sideration. All that is meant is that as between the 
parties it is no objection to the validity of a deed, and 
no consequent answer to an action brought upon it, 
that there was no consideration for the benefits con- 
ferred or the obligations entered into by it, as it would 
be in the case of a simple contract. But even a deed 
entered into without consideration stands on weak 
ground, for there are three ways in which it may 
possibly be affected on account of its want of con- 
sideration. 



13 Eiiz. u. 5. The statute, 13 Eliz. c. 5, provides that all gifts 
and conveyances of either chattels or land, made for 
the purpose of defeating, hindering, or delaying cre- 
ditors, are void against them unless made honafide upon 
good (which means here valuable) consideration, and 
hand fide to some person without notice of the fraud. 
The mere fact of any conveyance or assignment being 
voluntary will not necessarily render it bad under this 
statute; but the fact of its voluntary nature will 
attach suspicion to it, and every such voluntary instru- 
ment is therefore liable to be set aside under this 
statute. 



(J) Lampleigli v. Braithwaite, 1 S. L. C. 141 ; Hobart, 105. 

(m) An important exception to this rule arises in the case of contract in 
restraint of trade, which even though by deed must have a valuable consi- 
deration. 
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By 27 Eliz. c. 4, it is provided that all voluntary 27 EUz. c. 4. 
conveyances of land shall he void against suhsequent 
purchasers for valuable consideration with or without 
notice ; the effect of which is, that, although a person 
may make a perfectly good voluntary conveyance to 
another of his land, yet if he afterwards convey those 
lands for value, even although the latter person knows 
of the prior voluntary conveyance, he will take in 
preference to it (n). 

By the Bankruptcy Act, 1869 (0), any voluntary Bankruptcy 
settlement made by a trader is void if he becomes a ■^''^' ■'^^''^• 
bankrupt within two years ; and if he becomes bank- 
rupt after that time, but within ten years, it is also 
void, unless the parties claiming under such settle- 
ment can prove that the settlor was at the time of 
making it able to pay all his debts without the aid of 
the property comprised in such settlement. 

These three points, then, are manifest disadvantages 
under which a deed created without consideration may 
stand, although, as has been stated, no consideration 
is necessary to a deed to render it valid between the 
parties. 

5. As to limitation. — A simple contract is barred 5. As to 
after six years (p) ; a deed after twenty years (q). imitation. 

6. As to their extent. — A deed, if the heirs were 6. As (,o 
bound, and the heir had assets by descent, bound him, *^'^'''- 
whilst a simple contract did not ; so that this distinc- 
tion between a specialty and a simple contract was 
formerly one of great importance, for a simple contract 
creditor had no right to come upon the real estate 
descended to the heir for part of his debt. By 3 & 4 3 & 4 Wm. 4, 

u. 104. 

(») See further hereon Snell's Principles of Equity, 66. 
(o) 32 & 33 Vict. c. 71, s. 91. 
(p) 21 Jac. 1, v;. 16. 

( j) 3 & 4 Wm. 4, c. 42. See as to limitation generally, post, pp. 201- 
208. 
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Will. 4, c. 104, this anomaly was done away with, that 
statute providing that real estate should be liable for 
payment of simple contract as well as specialty debts, 
provided, however, that creditors by specialty in which 
the heirs were bound should be paid first. This dis- 
32 & 33 Vict, tinction has also now been done away with by 32 & 
"' ' 33 Vict. c. 46, which provides that all creditors, as 

well by specialty as simple contract, shall be treated 
as standing in equal degree. 

7. As to dis- 7. As to their discharge. — Though a simple contract 
c arge. ^^^ ^g discharged in various ways (as, for instance, by 

accord and satisfaction), a deed, speaking generally, can 
at law only be discharged by an act of as high or of a 
higher nature (r). But in equity a deed might some- 
times have been put an end to by a parol agreement, 
and it must be remembered that the rules of equity in 
all cases now prevail (s). This last distinction, there- 
fore, with the previous one, may be put down as of 
little importance practically now, however valuable 
they may both be considered by the student as points 
of history in the law. 

E;tpress and Between the division of contracts into express and 

tracts'''^ '^°°' implied it is not necessary to say much, as the very 
names, indeed, point out what is meant ; but it may 
be useful to enumerate a few cases in which a con- 
tract will be implied, as instances. If in any trade or 
business there is some well-known and established usage 
or custom, and two persons enter into any contract which 
does not exclude such usage or custom, and contains 
nothing antagonistic to it, the usage or custom will be 
implied to be part of their contract ; so if between 
two persons there has been a practice in past years for 
interest to be paid on balances between them, a contract 
will continue to be implied to that effect until some- 



(r) See Broom's Coms., 299-304. 
(s) Jud. Act, 1873, sect. 25(11). 
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thing is said or done to the contrary (f). Again, if a 
landlord gives his tenant notice to quit or else pay an 
advanced rent, and the tenant says nothing, but con- 
tinues to hold on, his contract to pay such advanced 
rent v^ill be implied ; and if any deed or other instru- 
ment contains a recital or any words shewing a clear 
intention to do some act, a contract to do it is im- 
plied (m). 

An express contract is more certain and definite than Expressum 
an implied contract, and the latter can only exist in /""['^ ''™™'"<' 
the absence of an express contract, the maxim being 
Expressum facit cessare taciturn. 

Again, on the third division into executed and exe- Executed and 
cutory contracts, it is necessary to say but little, the executory con- 
words pointing out what is meant to some extent. An 
executed contract is one in which the act has been 
done, as if a contract is made for sale and purchase of 
goods, and the price paid and the goods handed over ; 
an executory contract is one in which the act contracted 
for is to be done at some future time, as if a person 
agrees to supply another with certain goods on the 
arrival of a ship in which they are. Contracts may 
also be entirely executed or entirely executory, or in 
part executed and in part executory (w). 

On an executory contract one important point may 
be usefully noted. In such a contract, of course, it 
must be apparent that, generally speaking, no action 
can be brought for its breach until the day arrives for 
its performance ; but it has been decided that where a 
person before the day declares that he will not perform 
his contract, or renders himself incapable of perform- 



(<) See Chitty on Contracts, 57-59. 
(«) See Knight t. Grmesend, #c., 2 H. & N. 6. 

(lo) As to distinctions between contracts executed and executory, see 
Benjamin's Sale of Personal Property, 227. 

2 
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ing it, the action may be brought immediately before 
the future day {x). 

Consequences Where a Talid contract has been entered into between 
thrbrf ach™f a *^® parties, and there is a breach under it, certain con- 
contract, sequences flow from that breach. Looking at judg- 
ments as contracts of record, if a judgment is not 
complied with by the party against whom it is given, 
there are various means pointed out by law for obtain- 
ing satisfaction of it, the chief modes being by execu- 
tion. In the case of a breach of a specialty or a simple 
contract, an action has to be brought against the 
person committing the breach, and damages are awarded 
in such action for the breach, such damages being esti- 
mated by a jury in accordance, as far as can be, with 
the settled principles of what is the measure of damage, 
a subject which will be discussed later on in the present 
work («/). In some cases, also, where no relief can be 
obtained other than mere damages, as on breach of a 
contract to deliver specific goods, a plaintiff may, under 
the provisions of the Mercantile Law Amendment 
Act {z), obtain an order for the delivery to him of 
the specific goods themselves (a). 

In some cases, also, the breach of a contract by one 
of the parties may cause him to forfeit his right to any 
compensation for what he has done before breach. 
Thus, if a servant hired by the month leaves in the 
middle of a month, he will lose the whole month's 
wages (b). 

Euiesforthe The last Subject to be considered in the present 
contracts' °° "^ chapter is that of the rules for construction of contracts. 



(x) ffochster v. Be la Tmr, 2 Ell. & Bl. 678 ; Frost v. Knight, L. R. 
7 Ex. 111. See also post, ch. viii. pp. 189, 190. 

(v) As to the Measure of Damages, see post, Part iii. ch. i. 

(i) 19 & 20 Vict. c. 97, s. 2. 

(o) See post, Part ii. ch. i. pp. 351, 352. 

(6) See hereon also post, ch. vi. pp. 164, 165. 
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a matter of considerable importance. In the first place, 
it must be obseryed, that while the jury decide on 
questions of fact, it is for the court to put the correct 
construction on any instrument ; and, to ensure uni- 
formity in construction as far as possible, certain rules 
of construction have been formed and handed down 
from time to time. These rules are stated by Mr. 
Chitty in his work upon Contracts very fully (c), and 
the most important of them are as follows : — 

1. Every agreement shall have a reasonable construction i. Agreements 
according to the intention of the parties ; e.g., if a person *;° ''g^'X/''^"^'* 
borrows a horse it will be considered a part of the 
agreement that he shall feed it during the time it re- 
mains in his possession. This is a great and important 
rule of construction, but upon it two points must be 
borne in mind : " first, that it is not enough for a party 
to make out a possible intention favourable to his view, 
but he must show a reasonable certainty that the in- 
tention was such as he suggests ; and, secondly, that 
all latitude of construction must submit to this restric- 
tion, viz., that the words and language of the instru- 
ment will bear the sense sought to be put upon them ; 
for the court cannot put words in a deed which are not 
there, or put a construction on the words of a deed 
-directly contrary to the plain sense of them " {d). 



2. Agreements shall he construed liherally ; e.g., the 2. Agreements 

to be consi 
liberally. 



word men used in a contract may often be held to *" "'^ construed 



include both men and women (e). 

3. Agreements shall he construed favourably ; which 3. Agreements 
means that such a construction shall be put that, if fej^^'^^tiy'""^ 
possible, they may be supported : thus, if on an instru- 



(c) See Chitty on Contracts, 70-96, from which pages the following 
remarks on the construction of contracts are mainly gathered. 

(d) Chitty on Contracts, 72, 

(«) See, as to the liberal construction of certain words in statutes, 13 & 
14 Vict. c. 21, ». 4. 
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ment it is possible to put two constructions, one of 
which is contrary to law and the other not, the latter 
shall be adopted ; and it is upon this principle that 
words sometimes haye different meanings given to 
them : thus, the word " from " is prima facie exclusive, 
but it always depends on the context ; and the words 
" on " or " upon " may mean either before the act to 
which it relates, or simultaneously with the act done, 
or after the act done ; and the word " to " may mean 
" towards " (/). 

4. Words are 4. Words are to he understood in (heir /plain, ordinary, 

to be under- ^j^^ popular sense ; but if words have by any usage of 

ordinary trade or custom obtained a particular signification, then 

meaning. ^jjg^^ meaning will generally be put upon them. 



ment. 



5. The con- 5. The construction shall he put upon the entire instru- 

struction shall j^ewf, SO that One part may assist another ; and it is upon 
entire instru- this rulc that, to further the evident intention of the 
parties, words used in a contract may be transposed ; 
and again, that where there are general words follow- 
ing after certain particular words, they will be con- 
strued as only ejusdem generis with the particular 
words. This rule also has to be taken subject to the 
maxim Falsa demonsfratio non nocet, the meaning of 
which maxim has been well stated to be, " that if there 
is in the former part of an instrument an adequate and 
sufiicient description showing with convenient certainty 
the subject-matter to which it was intended to apply, a 
subsequent erroneous addition will not vitiate that 
description " {g). 



Falsa demon- 
stratia non 
nocet. 



6. The lex loci 6. A Contract is to he construed according to the law of 
contrmtus^sU) ^^g country where made, except when the parties at the 
the parties time of maMng the contract had a view to a different 
country. — From this it follows that if a contract is 



made their 
contract with 
reference to 
another 
countrj'. 



( f) Chitty on Contracts, 
(.-7) Ibid. 85. 



78. 
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made anywhere out of England, and an action is 
brought on it here, it will be material to give eyidence 
to show what the law of the place where it was made is 
as to it (h) ; and with regard to the last part of this 
rule, what is meant is, that although the lex loci con- 
tractus generally applies, yet if the parties have at the 
time in contemplation the performance of the contract 
in another country, there the law of that country will 
apply, e.gi., if a bill of exchange is executed here but 
made payable abroad. 

And notwithstanding the rule that the lex loci eon- But in bring- 
tractus is to govern, yet, although a contract is made '^°^ t^ajT'lv r 
abroad, as regards the proceedings to enforce it, the lex governs. 
loci fori (that is, the law of the country where the 
action is brought) governs; so that, for instance, al- 
though a contract is made abroad in a country where 
the period of limitation for bringing the action is 
different to what it is here, yet, if the action is brought 
here our Statute of Limitations will bind. 

7. If there are two repugnant clauses in a contract, the 7. Of two re- 
first is the one to be received (i). P^"f ^^4' ^^'^^^ 

be received. 

8. The construction shall he taJcen most strongly against 8. The con- 
the grantor or contractor ; but this is a rule not to be ft''"'=t'»" '^ to 

1 •! c 1 1 1 °^ taken 

resorted to until after the other rules of construction against the 
fail, and in some cases it will not apply at all. grantor. 

9. Parol evidence is never admissible to vary or con- 9. Parol evi- 
tradict a written contract, but it is admissible to explain 'J«°'=p f' ^^- 

. ^ missible to 

m the case of a latent, though not tn the case of a patent contradict a 
ambiguity. — A patent ambiguity is one appearing on ^(,"tj.™t 
the face of the instrument ; a latent ambiguity is one 
not so appearing, but raised by extraneous evidence; 

(A) Per Lord Eldon in Smale v. Roberts, 3 Esp. 163, 164. 

(i) It may be noted that the contrary is the rule in the case of a will, 
for as a subsequent will revokes a former, so a later clause will have effect 
over an earlier. 
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Difference be- and the distinction between these two cases as to the 
tween a patent admissibility of parol evidence has been so well stated 

and a latent j s: 

ambiguity. by Lord Chief Justice Tindal, that the author cannot 
refrain from here giving his remarks, although some- 
what lengthy. His lordship stated as follows : — 

The distinction " The general rule I take to be that, where the words 
misb°ibin^ty'of °^ ^^^ Written instrument are free from ambiguity in 
parol evidence themsclves, and where external circumstances do not 
pat*enVa^nd a ^ Create any doubt or difficulty as to the proper applica- 
latent ambi- tion of those words to claimants under the instrument, 
by'Loriichlef ^^ *^® subject-mattcr to which the instrument relates, 
Justice Tindal. such instrument is always to be construed according to 
the strict, plain, common meaning of the words them- 
selves ; and that, in such case, evidence dehors the 
instrument for the purpose of explaining it according 
to the surmised or alleged intention of the parties, is 
utterly inadmissible. The true interpretation, however, 
of every instrument being manifestly that which will 
make the instrument speak the intention of the party 
at the time it was made, it has always been considered 
an exception, or, perhaps, to speak more precisely, not 
so much an exception from, as a corollary to, the 
general rule above stated, that where any doubt arises 
upon the true sense and meaning of the words them- 
selves, or any difficulty as to their application under 
the surrounding circumstances, the sense and meaning 
of the language may be investigated and ascertained 
by evidence dehors the instrument itself; for both 
reason and common sense agree, that by no other 
means can the language of the instrument be made 
to speak the real mind of the party. Such investi- 
gation does of necessity take place in the interpre- 
tation of instruments written in a foreign language ; 
in the case of ancient instruments ; in cases where 
terms of art or science occur ; in mercantile contracts, 
which in many instances are in a peculiar language 
employed by those who are conversant in trade and 
commerce ; and in other instances in which the words 
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besides their general common meaning, have acquired, 
by custom or otherwise, a well-known peculiar, idiom- 
atic meaning, in the peculiar county in which the party 
using them was dwelling, or in the particular society 
of which he formed a member, and in which he passed 
his life "(A). 

When a contract has once been reduced into writing, Goss v. Lord 
evidence cannot be given to show that the parties ^"9'^"'^- 
at the time agreed by parol to some other term or 
stipulation which should be part and parcel of the 
contract, for to admit any such evidence would be in 
effect to vary the written instrument (J). Of course if 
the contract is not one which is required to be in 
writing, there is nothing to prevent the parties subse- 
quently making some fresh stipulation, for that will 
simply be making to that extent a fresh agreement. 

In addition to the foregoing rules, it may be well to 
mention a few other points on the construction of con- 
tracts. In mentioning the subject of implied contracts, 
we have already stated that where there is some well- 
known and established usage or custom in a trade, 
persons may be taken in their contracts to have had 
that in view at the time, and the contract may be con- 
strued on that footing, provided, of course, that the 
custom or usage does not clash with the contract ; for 
it is an imperative principle of construction that when- 
ever there is an implied contract, and the parties have y^lAj /Sr!'~ 
also expressly contracted on the point, the maxim Ex- 
pressum faeit cessare taciturn will have effect (m). 

When a contract is to be completed by a certain day, as to when 
the rule at law formerly was that time was of the '™* '^ "^ "'^ 

•i . . . essence of a 

essence of the contract ; but m equity it was never so, contract. 

(A) Shore v. Wilson, 9 C. & F. 355, 365. Quoted as above in Chitty on 
Contracts, 100, 101. 

(0 Goss V. Lord Nwjent, 5 B. & A. 58. 

(m) Ante, p. 19, and see hereon Wigglesworth v. Dallison, 1 S. L. C. 598 ; 
Dougl. 201. 
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unless expressly stipulated, either at the time of the 
contract or by notice given afterwards, or it appeared 
to-be so intended from the nature of the property, as 
where a reversion was being sold, as it might at any 
moment, through the falling in of the life estate, 
become an estate in possession. The rule of equity on 
this point now prevails in all branches of the High 
Court of Justice (w). 

Meaning of The term " month " in a contract signifies a lunar 

"mon™" month, except in the case of mercantile contracts, e.g., 

bills of exchange, when it signifies a calendar month. 

In a statute passed before 1851, it means, jprima 

facie, a lunar month, but after that time a calendar 

month (o). 



(n) Jud. Act, 1873, s. 25 (7). 
(o) 13 & 14 Vict. c. 21. =. 4. 
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CHAPTEE II. 

OF SIMPLE CONTBACTS, AND PAETICULAELY OF CASES IN 
WHICH WKITING IS KEQUIEED FOE THEIK VALIDITY. 

A SIMPLE contract may be defined as an agreement Definition of a 
relating to some matter, and either made by word of j™^^ ''°°" 
mouth or writing not under seal ; and they haye been 
said to be called simple because they stibsist by reason 
simply of the agreement of the parties, or because their 
subject-matter is usually of a more simple or of a less 
complex nature {p). Simple contracts have four great 
essentials, which are — (1) Parties able to contract ; Four essentials 
(2) Such parties' mutual assent to the contract ; (3) A *° ^'""P'" in- 
valuable consideration ; and (4) Something to be done 
or omitted which forms the object of the contract (g). 
There are in certain cases other requirements, and par- 
ticularly, in some cases, writing is necessary, which 
will presently be inquired into. 

Firstly, then, as to the parties to contracts. As a Generally 
general rule, all persons are competent to contract, for !,^J5o^°^J^^^' 
the law presumes this until the contrary is shown ; but competent to 
this is liable to be shown in numerous cases, and it will '='"''^"'"=*- 
be found that in some cases the incompetency to con- 
tract is absolute, in others only limited ; in some the 
contract is of no effect at all, in others only so with 
regard to the incompetent party (r). 

The chief cases of incompetency to contract, either Cases of in- 
entire or limited, maybe stated to be in the case of ^"^Pf^^^'^ '° 



(j») Brown's Law Diet. 333. 
(7) Chitty on Contracts, 8. 
()•) Ibid, 15. 

Digitized by Microsoft® 



28 OP SIMPLE CONTEACTS, AND CASES IN WHICH 

infants, married women, domestics, and persons non 
compotes mentes, intoxicated persons, aliens, and persons 
under duress ; and as contracts with all these persons 
are discussed in a subsequent chapter, nothing further 
need here be remarked as to them (s). 

There must be Secondly, as to the mutual assent, it is now essential 
"f"thT' artks' *^** ^°*^ *^® parties should agree to exactly the same 
thing; there must be mutuality in the contract, or 
there can be no contract at all {£) ; thus, if there is a 
direct offer on the one side, and a direct and unequi- 
vocal acceptance on the other side, to exactly the same 
thing, then there is a perfect contract; but if the 
acceptance is in any way conditional, or introduces any 
fresh term or stipulation, then there is no complete 
contract, unless that fresh stipulation is in its turn 
directly acceded to by the other contracting party. 

Jordan v. Thus, in the case just referred to below, of Jordan v. 

Norton, the defendant had offered to purchase a horse of 
the plaintiff, provided he warranted the animal " sound 
and quiet in harness," and the plaintiff wrote in reply, 
warranting that it was " sound and quiet in double har- 
ness." It was held that here there was no complete 
contract, the plaintiff's warranty not being in the same 
terms as was stipulated for by the defendant in his offer. 

What is neces- This rulc as to mutuality occurs most frequently, 

iSf a' contract ^°^ ^^ ^^'^^^ °^ P^^°^ °^6^ ^^"^ acceptance, but where 
from different the Contract is made out from different instruments. 
To establish a contract from different instruments, it is 
always necessary to show that there is an offer, and a 
direct acceptance of that offer. There is also another 
point necessary here, and that is that the different 
instruments offered as constituting an entire contract 
must be connected inter se, that is, by reference in 



(s) See post, chap. vii. 

(t) Jordan v. Norton, 4 M. & W. 156. 



Norton. 



instruments. 
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themselves to each other, without the necessity of any 
parol evidence to connect them. This is well shown by 
the case of Boydell v. Drummond (u), which was an Boydeii t. 
action for alleged breach of a contract to take and -Onimmond. 
pay for a set of prints from some of the scenes in 
Shakespeare's plays, and which contract was required 
to be in writing, under the 4th section of the Statute of 
Frauds. The contract in writing on which it was 
sought to charge the defendant was this, that printed 
copies of the prospectuses containing the full particulars 
of the publication lay on the counter of the plaintiff's 
shop for inspection, and that there was also a book 
lying there, headed " Shakespeare subscribers, their 
signatures," and that the defendant had signed his 
name in this book j but it also appeared that there was 
nothing in the book containing the signatures referring 
to the prospectus, nor was there anything in them 
referring to the book, and upon this it was held that 
there was no binding contract, the reason being shown 
in the following passage from one of the judgments 
delivered : " If there had been anything in the book 
which had referred to the particular prospectus, that 
would have been sufficient ; if the title to the book had 
been the same as the prospectus, it might perhaps have 
done ; but as the signature now stands, without refer- 
ence of any sort to the prospectus, there was nothing 
to prevent the plaintiff from substituting any pro- 
spectus, and saying that it was the prospectus exhibited 
in his shop at the time to which the signature 
related " (x). 

Any offer that is made by a person does not bind him An offer made 
until it is accepted by the person to whom it is made, ^^^"accep^ed^ 
for until then he has a Iogus penitentias allowed him (y) ; 
and this is true, although the person making the offer 



(m) 11 East, 142. 

(x) Per Le Blanc, J., 11 East, 158. 

(i/) Soutledge v. Grant, 4 Bing. 653. 
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expressly gives the person to whom it is made a certain 
time to accept or reject it. There is nothing binding 
between the parties until accepted ; but then, when the 
unconditional acceptance is once made, there is a perfect 
and binding contract. When an offer is made by letter, 
which is to be accepted by a particular time, there is a 
presumption that the intention to contract continues 
until that time arrives, unless the offer is before then 
rescinded ; so that where in one case an offer was made 
by the defendant to sell at a certain price, " receiving 
an answer by return of post," and through the defend- 
ant's mistake the plaintiff did not get the letter at the 
time he should have done, but when he did receive it 
sent an answer by return of post, and the defendant had 
in the meantime considered the bargain off, and sold 
to some one else, it was held that there was a perfect 
contract (z) ; and also, in another case, an offer was made 
which required an answer by return of post, and, by the 
fault of the post-office officials, the letter did not reach 
the plaintiff when it ought to have done, but directly 
he did receive it, he accepted the offer, it was held that 
there was a complete contract (a). 



When a con- 
tract taking 
place through 
the post is 
complete. 



It has been held that, with regard to contracts taking 
place through the post, a contract is not complete until 
the letter of acceptance is received by the party making 
the offer (b) ; but in a later case this decision was dis- 
approved of by the Court of Appeal in Chancery, where 
the judges were of opinion that such a contract is com- 
plete directly the letter accepting the offer is posted, 
even although it may never reach its destination (c). 



It has been held that where a person offers by adver- 
tisement a reward for the doing of some act, any person 
doing such act has a right to recover the advertised 



(s) Adams v. Lindsell, 1 B. & Aid. 681. 

(a) Dunlop v. Higgins, 1 H. L. Cas. 381. 

(b) British American Telegraph Co. v. Colson, L. R. 6 Ex, 108. 
(o) Harris' Case, L. R. 7 Ch. Ap. 587. 



Digitized by Microsoft® 



WEITINa IS KEQUIKED FOR THEIR VALIDITY. 31 

reward. This is at first only an offer to the whole 
worHat large, but any particular person doing the act 
renders it as if the offer were made to and accepted by 
him, and the doing of the act required amounts to a 
valuable consideration, so that all the essentials of a 
valid simple contract exist {d). 

Thirdly, as to consideration. A valuable considera- The question 
tion has already been defined (e), and upon it the first "^ ^liether or 
point to be noticed is that, though some valuable con- tion is suffi- 
sideration is an essential to a simple contract, vet the "°°' ^°\ T*'? ' 

. . "^ IS agreed to be 

question of whether or not the consideration is sufficient done cannot be 
for what is agreed to be done will not be entered into ; <=<'°^"^^'^''=''- 
thus cases have clearly decided that the forbearance of 
legal proceedings for a very short time is a perfectly 
valid consideration for an agreement to pay a very con- 
siderably larger sum (/) ; but if, of course, the professed 
consideration is practically nothing at all, but simply 
a nullity, as, for instance, the surrender of a tenancy at 
will, which may be determined at any time, then it will 
not be sufficient. It was also the rule in equity in 
cases of most utter and unconscionable inadequacy of 
consideration, to give relief on the ground of some im- 
position or fraud, and in the case of bargains with 
expectant heirs, it is generally necessary to show that 
a full consideration was paid {g) ; but this, though un- 
doubtedly now applying to all branches of the High 
Court of Justice, does not, nevertheless, do away with 
the correctness of the general rule that the question of 
adequacy or inadequacy of the consideration will not 
be entertained. 

When writing is used, it has been decided that it is where writing 
not sufficient for the writing to show the promise and '? ^^«^ >' ™"st 

° -"^ show the con- 

sideration as 

well as the 
((f) Per Lord Campbell, in Gerhard v. Bates, 2 E. & B. 476, quoted in promise. 
Broom's Coms. 324. 
(e) See ante, p. 15. 

(/) See, for instance, Smith v. Algar, 1 B. & A. 603. 
{rj) See hereon Snell's Principles of Equity, 408, 409. 
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Wain V. 
Warlters. 



Exceptions to 
the rule. 



then to show by parol that there was a consideration 
for that promise, but both the promise and the con- 
sideration must appear on the face of the written con- 
tract, or it will not be good ; for the consideration is 
part of the agreement (A), and this is so, even though 
writing was not necessary to the validity of the instru- 
ment ; for if the parties have chosen to have writing, 
then that writing must contain the whole agreement. 
To this rule there are exceptions in the case of bills 
of exchange and promissory notes, in which, by the 
custom of merchants, the consideration is presumed 
until the contrary is shown, and also in the case of 
guarantees, as to which it is provided by the Mercantile 
Law Amendment Act (i) as follows : " No special promise 
to be made by any person after the passing of this Act, 
to answer for the debt, default, or miscarriage of 
another person, being in writing, and signed by the 
person to be charged therewith, or some other person 
thereunto lawfully authorized, shall be deemed invalid 
to support any action, suit, or other proceeding, to 
charge the person by whom such promise shall have 
been made by reason only that the consideration for 
such promise does not appear in writing or by neces- 
sary inference from a written document." The reason 
of this alteration in the case of guarantees was because 
it was found in practice that the rule led to many un- 
just and technical defences to action upon guaran- 
tees (ifc) ; but the student will of course observe here 
that the statute does not dispense with the necessity 
of a consideration to a guarantee, but merely provides 
that it need not appear on the face of the instrument. 



Considerations 
divided with 
reference to 
the time of 
their 
performance. 



Considerations with reference to the time of their 
performance may be either executed, i.e., something 
done before the making of the promise ; executory, i.e., 



(A) Wain V. Warlters, 2 S. L. C. 241 ; 5 East, 10. 
(0 19 & 20 Vict. c. 97, =. 3. 
(/i) 2 S. L. C. 253. 
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something to be done at a future day ; concurrent, i.e., 
taking place simultaneously ; or continuing, i.e., partly 
performed, and partly yet to take place (l). A very An executed 
important question to be asked on this subject is, will consideration 
an executed consideration support a promise ? and the port a promise 
answer is mainly found in the leading case of Lamp- ^^^^ ™cedent 
leigih v. Braithwaite (m), which decides that " a mere request, ex- 
voluntary courtesy will not uphold assumpsit, but a ^[^j *"' ™" 
courtesy moved by a previous request will." An exe- zampieigh v. 
cuted consideration, therefore, to support a promise, Braithwaite. 
must be moved by a precedent request, e.g., if the 
plaintiff in his statement of claim alleges that in con- 
sideration that he had done a certain act for the de- 
fendant the defendant promised, this would be bad (w) ; 
but if he stated that in consideration that he had done a 
certain act fotihe defendant at his request the defendant 
promised, this would be good. This previous request 
may be either express or implied, for it will be implied 
in some few cases, of which the following are the 
chief : — 

1. Where the plaintiff has been compelled to do that Cases in which 
which the defendant was legally compellable and ought i.en„esrwi'u be 
to have done, e.g., where the plaintiff was a surety for implied. 

the defendant and has been called upon to pay and has 
paid the amount for which he was surety. 

2. Where the plaintiff has voluntarily done such an 
act, and in consideration thereof the defendant has after- 
wards expressly promised to reimburse him. A person 
cannot recover for his spontaneous act without such 
subsequent promise (o), but the promise being made, 
then the prior request is implied. And even although 
the debt which the plaintiff has paid was one which 
could not itself have been enforced at law, e.g., a wager 

(0 Chitty on Contracts, 48-52. 
(j«) 1 S. L. C. 141 ; Hobart, 105. 
(re) See Soscorla v. Thomas, 3 Q. B. 234. 
(o) Stokes V. Lewis, 1 T. R. 20. 

D 
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or gaming debt, yet a promise being made the money- 
paid is recoverable (j)). 

3. Where the defendant has accepted the benefit of 
the consideration, e.g., if a tradesman sends to a man 
goods the latter never ordered, but he chooses to keep 
them ; and {q), 

4. Where the plaintiff has voluntarily done some 
act for the defendant vyhich is for the public good, 
e.g., in paying the expenses of burying a person in 
the absence of the one legally liable to pay such 
expenses (f). 

There are two cases in which though there is actually 
an express previous request no action can be main- 
tained, viz., in the case of barristers and physicians, 
for the fees here are looked upon as honorariums (s). 

An executed In discussiug exocutcd considerations, there is an- 
consideration q^^^^t^ important poiut to be mentioned, and that is, that 
the law im- where from the executed consideration the law implies 
plies a promise r»j-oinise, the forcc and strength of the consideration is 

will not sup- r ' ... - . i -i -n 

port any other exhausted in producing an implied promise, and it will 
promise. support no express promise in addition to it. Thus it 

has been held that where an account had been stated 
and a sum found to be due thereon to the plaintiff, that 
this fact would not support an express promise to pay 
such sum in futuro, because the promise that the law 
implied from it was to pay in jprsesenti (t). So, again, 
Boscoria v. in the case of Boseorla v. Thomas (w), where, in con- 
sideration that the plaintiff had bought a horse of the 
defendant, the defendant promised that the horse was 
free from vice, it was held that there was no con- 
sideration to support this promise, for it was an exe- 

(jo) Koscoe's Digest, 510 ; Knight v. Chambers, 24 L. J. (C. P.) 121 ; 
Soseware r. Billing, 33 L. J. (C.P.) 55. 

(?) 1 S. L. G. 148 ; Chitty on Contracts, 49. 

(r) Roscoe's Digest, 513. 

(s) See more fully hereon, post, chap. vi. p. 157. 

(0 Hopkins V. Logan, 5 M. & W. 247, cited in 1 S. L. C. 152. 

(m) 3 Q. B. 2J4. 
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cuted consideration from which the law had already 
implied a promise to pay, and therefore it would not 
serve to support any other promise. 

There are many matters of a past nature which throw A merely 
upon a person a moral obligation, but though there '"°'''''' conside- 

,'■ '^ " ' ,°. ration will not 

nave been cases to shew that a merely moral considera- support a pro- 

tion will support a promise («), they can now be put ™'^"^' 

aside as undoubtedly not law at the present time, and 

it can be definitely stated that a consideration only 

moral will not be sufficient to support a contract. 

This is well illustrated by the case of Beaumont v. Beaummt v. 

Beeve (y), in which it was decided that a promise by ^^^''• 

a man that in consideration that he had seduced and 

cohabited with a woman he would make her a certain 

payment, was merely nudum pactum, and could not 

be enforced — the seduction gave forth no obligation 

which, according to our laws, could be enforced, and 

therefore no promise could give a right of action on it. 

The student must not confuse this with a promise by a 

man to pay a sum to the mother of an illegitimate 

child towards its support, for this would be perfectly 

valid, as a mother by undertaking the entire support 

of such child does more than by law she is bound to, 

and this forms a sufficient consideration for the promise. 

But though a merely moral obligation will not form But a moral 
a sufficient foundation to support a promise, vet if it is obligation 

■'•■'■ ■*• •' which was 

not entirely of a moral nature, but was once a legal once a legal 
obligation, which has onlv become a moral obligation "^o will sup- 

° , •' ° , port a promise. 

by reason of having become devoid of legal remedy, it 
may support a promise (z). The correct rule upon the 
point has been well stated to be " that an express 
promise can only revive a precedent good consideration 
which might have been enforced at law through the 
medium of an implied promise, had it not been sus- 

(x) See them cited in Chitty on Contracts, 36. 
(y) 8 Q. B 483. 
(2) 1 S. L. C. 148. 
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pended by some positive rule of law ; but can give no 
original right of action if the dbligaiion on which, it 
is founded could never have heen enforced at law, tbougb 
not barred by any legal maxim or statute provi- 
sion " (a). Thus in the case of an agreement to pay a 
sum in consideration of past seduction, this is an obli- 
gation which never could have been enforced at law, 
but in the case of a debt which has deen barred by the 
Statute of Limitations, though being so barred, the 
obligation to pay it is merely a moral one, yet it is an 
obligation which could once have been enforced and 
has only been rendered simply moral by reason of its 
having become devoid of legal remedy, and the promise 
to pay such a debt is binding (6). 

An executory With regard to an executory consideration, as it 
consideration (.Qngigts of Something to be done at a future day, of 

must generally ° • ^ • j j.i. 

have been per- coursc before an action can be maintained on the con- 
InTctloniln t^'^'Ct the future act forming the consideration must 
be brought on have been done by the plaintiff, or he must at least 
the contract. ^^^^ ^^^^ always ready and willing to do it. 

The doing of The doing by a person of an act which he was 

*°*°' was already under a legal obligation to do, cannot form a 

bound to do is consideration ; thus a promise by a master of a ship to 

no^considera- ^^^ j^.^ seamen a sum in addition to their proper wages 

as an incitement to extra exertion on sudden emergency 

is not binding, for they are as seamen bound to do 

everything in their power (c). 

As to an im- If the Consideration stated for a promise is of such a 
possible con- mature as to be either legally or morally impossible, no 
promise founded on it will be binding (d). By a con- 
sideration legally impossible, is meant where a person 



(a) Note to Wennall v. Adney, 3 B. & P. 252. 

(6) As to limitation generally, see post, pp. 201-208. 

(c) Harris y. Carter, 3 E. & B. 559 ; Chitty on Contracts, 42. 

Id) Chitty on Contracts, 44, 45. 
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agrees to do an act which is contrary to the law (e) ; 
and by a consideration morally impossible, is meant 
where a person agrees to do an act which is simply an 
absurdity as being naturally and physically impossible, 
" as if the consideration be a promise that A. shall go 
from Westminster to Eome in three hours" (/), Here 
this is manifestly an absurdity and an impossibility, 
and from such a promise no benefit or advantage can 
result to the other party, so that it in fact amounts to 
no consideration at all. And although a consideration 
was not originally impossible, yet if from circumstances 
that occur it afterwards becomes so, the rule ec[ually 
applies (g). 

Fourthly. As to the object of the contract. This The object of a 
must be neither of an illegal nor immoral nature, either not^beTiwi' 
directly or indirectly, but if there are legal and illegal or immoral, 
acts stipulated for in a contract, and they are clearly 
divisible, it will not render the whole contract void (h). 

To a deed, writing is, of course, an essential, for to Cases in which 
constitute a deed there must be a writing actually '^^^l^^^y 
sealed and delivered ; but for simple contracts at 
common law no writing was necessary, nor is it at the 
present day, except in those cases in which it has been 
rendered necessary either by statute or custom. Those 
cases in which writing is necessary are generally of 
great practical importance, and may be stated to be 
chiefly as follows : — 

1. In cases coming within the Statute of Frauds (*), 
and Lord Tenterden's Act Qc), 



(e) See Easlam v. Sherwood, 10 Bing. 540 ; Haney v. Gibbons, 2 Lev. 161. 

(/) Chitty on Contracts, 44, 45. 

(</) See Chanter v. Leese, 4 M. & W. 295. 

(A) See further as to illegal contracts, post, ch. ix. 

(0 29 Car. 2, u. 3. 

(4) 9 Geo. 4, c. 14. 
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2. In the case of grants of annuities. 

3. Contracts relating to sale or assignment of copy- 
rights. 

4. Contracts relating to sale or transfer of ships ; 
and, 

5. Bills of exchange, promissory notes, and other 
like negotiable instruments. 

Of the above cases, by far the most extensive is that 
numbered 1, being cases coming within the Statute of 
Frauds and Lord Tenterden's Act. 

Of the former statute the most important sections 
are the 1st, 2nd, 3rd, 4th, 7th, and 17th. 



Provi:5ion3 of 
the 1st, 2nd, 
and 3rd sec- 
tions of the 
Statute of 
Frauds. 



The 1st section provides that " all leases, estates, 
interests of freehold or term of years or any uncertain 
interest of, in, to, or out of any messuages, manors, 
lands, tenements, or hereditaments made or created by 
livery and seisin only or by parol, and not put in writing, 
and signed by the parties so making or creating the 
same or their agents thereunto lawfully authorized by 
writing, shall have the force and effect of leases or 
estates at will only, and shall not, either in law or 
equity, be deemed or taken to have any other or greater 
force or effect, any consideration for making any such 
parol leases or estates, or any former law or usage, 
to the contrary notwithstanding." The 2nd section, 
however, goes on to provide, " Except, nevertheless, all 
leases not exceeding the term of three years from the 
making thereof, whereupon the rent reserved to the 
landlord during such term shall amount unto two-third 
parts at least of the full improved value of the thing 
demised." The effect, therefore, of these two sections 



Digitized by Microsoft® 



■WBITING IS KEQUIBED FOB THEIR VALIDITY. 39 

taken together is, that a lease by parol can only be 
made where it does not exceed three years from the 
making thereof {T). By the 3rd section all assign- 
ments and surrenders of leases must be in writing, 
signed by the persons or their agents authorized in 
writing. 

The 7th section, perhaps, should hardly be mentioned Provision of 
in the present work, but it may be noticed that it the 7th section. 
provides that trusts of land or any interest in land 
must be in writing ; but it does not require any writing 
to create a trust of purely personal estate. There 
then remain now the 4th and 17th sections to be con- 
sidered. 

The 4th section provides that " no action shall be Provision of 
brought whereby to charge any executor or adminis- ^^^ ^''^ section. 
trator upon any special promise to answer damages out 
of his own estate, or whereby to charge the defendant 
upon any special promise to answer for the debt, de- 
fault, or miscarriage of another person, or to charge 
any person upon any agreement made upon considera- 
tion of marriage, or upon any contract or sale of lands, 
tenements, or hereditaments, or any interest in or 
concerning them, or upon any agreement that is not to 
be performed within the space of one year from the 
making thereof, unless the agreement upon which such 
action is brought or some memorandum or note thereof 
shall be in writing, signed by the party to be charged 
therewith, or some other person thereunto by him 
lawfully authorized." 

With regard to promises by executors or adminis- As to contracts 
trators to answer damages out of their own estates, it ^J executors or 
need only here be said that, although the writing re- to answer 
quired by the statute exists, yet there must also exist j^T ow "^^ "^ 

, estates. 

(f) See further hereon, post, ch. iii. p. 51. 
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As to gua- 
rantees. 

Birkmyr v, 
Darnell. 



some new valuable consideration for the promise ; but 
the next kind of contract mentioned in the 4th section, 
viz., guarantees or agreements to answer for the debt, 
default, or miscarriage of another person demands a 
more lengthened consideration. 

In the first place must be observed the decision in 
the leading case of Birkmyr v. Darnell (m), to the 
effect that a promise to answer for the debt, default, or 
miscarriage of another, for which that other person 
remains liable, is within the statute, and must be in 
writing ; but if that other does not remain liable, then 
it is not within the statute, and need not be in writing. 
To illustrate this, the following example may be 
given : A. goes into a shop with B., and says to the 
shopkeeper, " Supply goods to B., and if he does not 
pay you for them, then I will." Here this is within 
the statute ; for it is a guarantee, and to render A. 
liable it must be reduced into writing. But if A. goes 
into a shop with B., and says, " Supply goods to B., 
and charge them to me," here this is not within the 
statute, for it is no guarantee, but a direct sale to A., 
the goods being by his direction sent to B., and there- 
fore, to render A. liable, there need be no writing (w). 



A promise 
made to a 
debtor himself 
cannot be 
within the 
Statute of 
Frauds. 



Again, if the promise is made to the debtor himself, 
it is not within the statute, for the statute only ap- 
plies to promises made to the person to whom another 
is answerable (o). A guarantee may be made for future 
advances, and may be made out from different instru- 
ments provided they are connected inter se, without the 
necessity of any parol evidence (p). A guarantee for- 
merly came within the common rule (q) that the con- 



Cm) 1 S. L. C. 310 ; Salkeld, 27. 

(n) Unless, indeed, it comes within the 17th section of the Statute of 
Frauds, as to which, see post, ch. iv. p. 74, et seq. 

(o) Eastwood v. Kenyan, 11 A. & E. 446. 

(p) See ante, p. 29 ; and the case of Boydell v. Drummond, 11 East, 142, 
there referred to. 

(r/) Stated ante, pp. 31, 32. 
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sideration as well as the promise must appear on the 
face of the instrument, but in consequence of the 
difficulty of setting forth the consideration in a suffi- 
cient manner to satisfy the courts of law, this rule 
proved to be a grievance to the mercantile commu- 
nity (r), and, in consequence, the Mercantile Law The consideia- 
Amendment Act (s) provides that a guarantee shall be *'™ apMar^on 
valid without the consideration appearing on its face, the face of a 
The same statute (sect. 5) provides that on a surety S"''™" *^- 
paying the principal's debt he shall be entitled to have 
assigned to him, or a trustee for him, every judgment 
or other security held by the creditor, notwithstanding 
the same may be deemed at law satisfied by his pay- Rights of a 
ment or performance, and such person shall be entitled f^'^t^ on pay- 
to stand in the place of the creditor ; before this statute pal's debt. 
the surety only had a right to collateral securities and 
not to the principal security itself. If a person is Surety to or 
surety to or for a person he is liable to, or for that °^^ ""' 
person only, and not for any partner, and if surety to 
or for a firm consisting of two or more persons, or a 
single person trading under the name of a firm, he 
is not liable after any alteration in or addition to 
the persons or person constituting such firm (t). A Acts which 
surety may be discharged by any fraudulent misrepre- Jigchargra^ '° 
sentation or concealment (u) ; by the failure of an in- sxiretyj 
tended co-surety to execute (x) ; by the creditor's 
connivance at principal's default or his laches, but mere 
delay in giving a voluntary forbearance will not be 
sufficient laches («/) ; by non-performance of conditions 
by creditor ; by the discharge of the principal ; by any 
alteration of the terms of the contract between the 
creditor and the principal, which may have the efi'ect 



(r) 1 S. L. C. 313 ; ante, p. 32. 
(s) 19 & 20 Vict. c. 97, s. 3. 
(t) 19 & 20 Vict. c. 97, s. 4. 
(m) Railton v. Matthews, 10 C. & F. 934. 
(x) Evans r. Bremridge, 25 L. J. (Ch.) SS-l. 

(y) Phillips V. Fordyce, 2 Chit. 676 ; Strong v. Foster, 25 L. J. (C.P.) 
106. 



Digitized by Microsoft® 



42 OF SIMPLE OONTEAOTS, AND OASES IN WHIOH 

of interference for a time with his remedies against 
the principal debtor (z), or by a binding agreement 
by the creditor with the principal to give time to the 
principal, unless at the time the creditor and the prin- 
cipal stipulate that it shall not discharge the surety, 
then (even although not by his consent) it will not 
discharge him (a). A mere voluntary giving of time, 
without any obligation to do so, will not operate to 
discharge a surety (6). 

On a bill of exchange the" party primarily liable is 
the acceptor, and the other persons liable thereon stand 
in the position of sureties for him, as is hereafter ex- 
plained (e), and the rule therefore as to what acts will 
operate to discharge a surety applies to the person other 
than the acceptor liable on a bill. Upon this point 
Ex parte the important recent decision of Ex parte Jacobs (d) 
Jacobs. should be noticed. In that case an acceptor of a bill 

had filed a petition for liquidation or composition by 
arrangement under the Bankruptcy Act, 1869 ; and at 
the meeting of creditors the holder of the bill signed 
a resolution agreeing to accept a composition, under 
which resolution the acceptor was discharged, and the 
question was whether this operated to discharge the 
drawer of the bill from claims on the bill. It was held 
by the Court of Appeal that it did not, for that the 
acceptor must be considered as discharged by operation 
of law, and not by the creditor's voluntary act, even al- 
though such creditor had attended and expressly voted 
for the acceptance of the composition. 

It is presumed that this would apply not only to 



(^) Waits f. SlmttlewoHh, 10 W. E. 132 ; Tucher y. Laing, 2 Kay & J. 
745. 

(a) Owen v. Homan, 4 H. of L. Cas. 997. 
(6) Bell V. Banks, 3 M. & G. 258. 

(c) See post, pp. 118-121. 

(d) L. R. 10 Ch. Ap. 211.- 

(e) This case followed Megrdth v. Gray, L. R. 9 C. P. 216, aud the case 
of ^Yilson V. Lloyd, L. R. 16 Eq. 60, «'as ej:pros5ly disajiprovcj of. 
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cases under a bill of exchange, but to all cases of prin- 
cipal and surety ; so that if any principal debtor files 
a petition for liquidation or composition, and a com- 
position is accepted, the creditor still has a claim over 
against a surety. 

An agreement made in consideration of marriage Meaning of an 
does not mean the actual promise of marriage (for ^'^™^°* ^. 
that would be contrary to the general usages of man- sideration of 
kind), but means contracts for the doing of collateral """'^s^- 
acts in consideration of marriage (/). An action, 
therefore, for breach of promise of marriage may be 
brought, although not evidenced by writing, so only 
that it can be clearly proved, and the evidence of the 
plaintiff (as is hereafter mentioned (^)) is corroborated 
in some material respect. Contracts as to land are 
treated of in the next chapter (h). 

The term " an agreement not to be performed within as to agree- 
a year from the making thereof," on the face of it seems ""^o's jiot to 

/>i •!• -it"" lierformed 

clear enough, but a more careful consideration will within a year, 
shew the student that doubts may arise on its mean- 
ing. There may be some contracts which it is utterly 
impossible can be performed within the year, and others 
which may or may not, according to circumstances, be 
carried out within the year — is the statute to apply to 
all or which of these ? The question is answered by 
the leading case of Peter v. Compton (i), which decides Peter v. 
that this clause in the Statute of Frauds only means ^°^P^''"- 
and includes agreements which from their terms are 
actually incapable of performance within the year, and 
does not include contracts which may or may not, 
according to circumstances, be performed within that 
period. The facts in that case were that the defendant 
had entered into an agreement with the plaintiff that, 
in consideration of one guinea then paid him by the 

(/) Broom's Corns. 383, 384. 
(^) See post, Part iii. ch. ii. p. 386. 
(A) See post, ch. iii. p. 48, et seq. 
(0 1 S. L. C. 335 ; Skinner, 353. 
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plaintiflp, that he would pay the plaintiff a certain 
greater sum upon the day of his marriage. The mar- 
riage did not happen within the year, but it was de- 
cided that there was nothing in this contract rendering 
it incapable of being performed within the year, and 
that, therefore, an action would lie, although not 
reduced into writing. 



A contract for An instance, however, of a contract within the statute, 
from'aUiT'"^ and therefore required to be in writing, may be found 
sequent day in an agreement for a year's serTice from a day sub- 
^";'„^j'i^^y'''' sequent to the date of the contract, even from to- 
morrow (A), and if a contract appears on its face to be 
intended to extend over a year, although it may contain 
a condition by which it may be put an end to within 
the year, yet it is within the statute, and must be in 
writing (T). 



It is, however, sometimes very difficult to tell when 
a contract is or is not within the statute, and with 
regard to some of the cases it is, in the author's opinion, 
very difficult, if not impossible, to reconcile them vrith 
each other (m). 

29 Car. 2, u. 3. The 17th Section provides for contracts for the sale 
of goods either being in writing or as therein men- 
tioned, but this section is stated fully in a subsequent 
chapter (w). 



What is a suffi- The Statute of Frauds, by its provisions, does not 



cient memo- 
randum within 
the Statute of 
Frauds. 



(A) Bracegirdle t. Reald, 1 B. & A. 722. 

(ij Birch V. Liverpool, 9 B. & C. 392 ; Giraud v. Sichmond, 2 C. B. 885. 

(m) See particularly Murphy v. Sullivan, 11 Ir. Jur. (N.S.) Ill, where 
it was held that a contract to support a child during its life need not be in 
writing, although in Saeet v. Lee (3 M. & Gr. 452) it had been held that a 
contract for payment of an annuity must be in writing, though it may de- 
termine within the year by the death of the annuitant. See also hereon 
Knowlman v. Bluett, L. R. 9 Ex. 1. 

(re) Post, ch. iv. p. 74. 
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require any formal contract fully and technically pre- 
cise, but any memorandum is sufficient which con- 
tains, either expressly or by reference, the terms of 
the agreement, and any written memorandum must 
shew not only who is the person to be charged, but also 
who is the party in whose favour he is to be charged (o). 
The statute, too, does not require that this contract 
or memorandum should be actually signed by both the 
parties to it, but it will be sufficient if only signed by 
the person to be charged, for that is all that is said by 
the statute ; and although the foot is the most proper 
place for the signature, yet it need not be there, for 
where a person drew up an agreement in his own 
handwriting, commencing " I, A. B., agree," it was held 
that this was sufficient signature, although the name 
A. B, was not subscribed at the end (p). Again, it 
has been held that when a person has usually printed 
his name, as, for instance, if there is a memorandum 
on a bill-head containing the party's printed name, 
this may be a sufficient signature (g-). It is, of course, 
in all these kinds of cases a question of the intention of when an 
the party whether the name should operate as a sig- must be'autho- 
nature (r). The 4th and 17th sections do not require rized in 
an agent who signs an agreement under them to be ''"'■"'S- 
authorized by writing; the 1st and 3rd sections do. 
An agent, to execute a deed, must receive his authority 
by deed, though it has been held that, in the case of 
two joint contractors by deed, one might execute for 
himself and the other, in the presence of that other 
without any authority from him in writing (s). One 
party to a contract cannot be the agent of the other, 



(o) Chitty on Contracts, 66. Benjamin's Sale of Personal Property, 169 

(_p) Knight r. Crockford, 1 Esp. 190, referred to by Lord Eldon in 
Saunderson v. Jackson, 2 B. & P. 138. 

(q) Saunderson v. Jackson, 2 B. & P. 1 38 ; Schneider v. Norris, 2 Maule 
& S. 280. 

(r) Caton v. Caton, L. R. 2 H. of L. Cas. 127. 

(s) Ball y. Dunsterville, 4 T. E. 813. 
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but one agent may sign for both parties, as in the case 
of a broker or auctioneer. 



9 Geo. 4, c. 14, 

19 & 20 Vict, 
u. 97. 



Nature of an 
acknowledg- 
ment. 



By Lord Tenterden's Act (i!) no acknowledgment by 
a debtor to take a case out of the Statute of Limita- 
tions shall be binding unless in writing, signed by the 
debtor, or (by the Mercantile Law Amendment Act (m)) 
by his agent, and it may be noticed here that any such 
acknowledgment must either contain a promise to pay, 
or be of such a nature that a promise to pay may be 
implied from it. Lord Tenterden's Act (a) also pro- 
vides that no action shall be brought to charge any 
person by reason of any representation as to the 
character, conduct, credit, ability, trade, or dealing of 
any other person, that he may obtain money or goods 
upon credit, unless in writing, signed by the person to 
be charged therewith. 



As to an 
annuity. 



An annuity is a yearly payment of a certain sum of 
money granted to another in fee for life, or years, and 
charging the person of the grantor only or his person 
and estate, in which latter case it is usually termed a 
rent-charge (y) ; and by 'the Annuity Act (z) writing is 
rec[uired for the grant of an annuity. 



As to copy- 
right. 



Copyright is the sole and exclusive liberty of mul- 
tiplying copies of an original work or composition (a) ; 
and by the Copyright Act (6) writing is necessary, it 
being assignable by an entry of the transfer in the 
registry in the manner prescribed by the Act. 



(f) 9 Geo. 4, c. 14, s. 1. 

(m) 19 & 20 Vict. c. 97, s. 13. 

Ix) 9 Geo. 4, c. 14, s. 6. 

(!/) Brown's Law Diet. 25 ; see also post, p. 151. 

(z) 53 Geo. 3, c. 141. 

(a) Brown's Law Diet. 92 ; see further as to Copyright, post, p. 151. 

(6) 5 & 6 Vict. t. 45. 
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By the Merchant Shipping Act, 1854 (c), a registered As to ships. 
ship, or any shares therein, must be transferred by bill 
of sale under seal in the form given, and attested by a 
witness and registered. 

Bills of exchange, promissory notes, and other like 
negotiable instruments are required to be in writing, 
and signed, not by statute, but by the custom of 
merchants. 



[(o) 17 & 18 Vict. <;. 104, ss. 55, 57 ; see also as to Ships, post, p. 142. 
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CHAPTEE III. 

OF CONTEACTS AS TO LAND, AND HEEELN OF LANDLOED 
AND TENANT. 



Contracts for 
sale of land 
must always 
be in writing 
under 29 Car. 
2, c. 3. 



Chancery 
would carry 
out a parol 
contract, how- 
ever, in three 
cases. 



Effect of Judi- 
cature Act, 
1873. 



It was stated in the previoTis chapter that contracts , 
for the sale of lands, tenements, or hereditaments, or 
any interest in or concerning them, must he in writing, 
this being one of the contracts specified by the 4th 
section of the Statute of Frauds (29 Car. 2, c. 3). Any ^ 
sale of land, even though by auction, must, therefore, 
be in conformity with the provisions of this section, as - 
a general rule, though it should be mentioned that sales 
under a decree of the Court of Chancery have been 
held not to be within the statute (d) ; and as the Court 
of Chancery has been in the habit of decreeing specific 
performance of a parol contract in three cases, viz. : 
(1) Where set out in the bill and admitted by the 
defendant in his answer, and he does not set up the 
statute as a bar ; (2) Where prevented from being re- 
duced in writing by the fraud of the defendant ; and, 
(3) After certain acts of part performance (e), it would 
appear now that, in consequence of the Judicature 
Act, 1873, in any of such cases efi'ect would be given 
to the contract in all divisions of the High Court of 
Justice. 



The statute But the statute does not mention merely contracts 

inter°ttir°'' ^°^ ^^^ ^^^® ^^ ^^^^^' ^^* ^^^° " ^^J interest in or con- 
land, cerning them ;" and it is frequently a point of some 
nicety to determine what is and what is not an interest 



{d) Attorney-General v. Day, 1 Ves. Sen. 218. 
(e) Snell's Principles of Equity, 459. 
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in land within the statute ; a good instance of what 
has been held to be, and what has been held not to 
be an interest in land, is found in the decisions that a 
contract for the sale of growing grass upon land is an 
interest in land within the statute (/), but a contract 
for the sale of growing potatoes is not. The rule on what is an 
this point is stated in Mr. Chitty's work on Contracts (g) j"*"'*"' '° 
as follows : " With respect to emblements, or fruaius 
industriales, a contract for the sale of them while 
growing, whether they have arrived at maturity or not, 
and whether they are to be taken off the ground by 
the buyer or seller, is not a contract for the sale of an 
interest in land ; but a contract for the sale of a crop 
which is the natural produce of the land if it be unripe 
at the time of the contract, and is to be taken off the 
land by the buyer, is a contract for the sale of an in- 
terest in land within the statute." To determine, 
however, accurately what is an interest in land within 
this section and what is not, is, however, frequently a 
most difficult matter, and indeed a learned judge (h) 
once stated that there is no general rule laid down in any 
of the cases that is not contradicted by some other ; and 
in avery recent case (i) Lord Coleridge said : " I despair 
of laying down any general rule that can stand the test 
of every conceivable case." It is important to notice 
upon this point that a contract for the sale of grow- 
ing timber, to be cut by the vendor or vendee, if it 
is to be cut immediately, or as soon as possible, does 
not confer any interest in land, and therefore is not 
within the section now under discussion, but is if the 
price exceeds £10 within the 17th section (k), as being 
a contract for the sale of goods (l). In the most recent 
case upon this point, Lord Chief Justice Coleridge, in 

(/) Croibi/ T. Wadsworth, 6 East, 602 ; Evans v. Roberts, 5 B. & C. 829. 
Cg) Page 2Y6. 

(A) Lord Abinger, in Sodaell y. Phillips, 9 M. & K. 501. 
(!) Marshall v. &reen, L. E. 1 C. P. Dir. 38. 
Ik) As to which, see post, ch. iv. 

{[) Smith T. Surman, 9 B. & C. 561 ; Marshall v. Green, L. R. 1 C. P. 
Div. 35. 

E 
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deciding that timber to be taken away immediately is 
not an interest in land within this section, said : 
" Planted trees cannot in strictness be said to be pro- 
duced spontaneously, yet the labour employed in their 
planting bears so small a proportion to their natural 
growth that they cannot be considered as frucius in- 
dustriales, but treating them as not being fructus in- 
dustriales, the proposition is that where the thing sold 
is to derive no benefit from the land and is to be taken 
away immediately the contract is not for an interest in 
land. Here the contract was that the trees should be 
got away as soon as possible, and they were almost 
immediately cut down. Apart from any decision on 
the subject, and as a matter of common sense, it would 
seem obvious that a sale of twenty-two trees, to be 
taken away immediately, was not a sale of an interest 
in land, but merely of so much timber " (m). From 
these observations it would seem that if timber is not 
to be immediately taken away it will be an interest in 
Particular land. The following contracts may also be mentioned 
cases upon g^g having been decided not to be an interest in land 

the point. . ° 

within the statute : — 

A contract for the sale of railway shares. 

A contract by a landlord after granting a lease to 
make improvements in consideration of the tenant 
agreeing to pay an additional sum per annum. 

An agreement for lodging and boarding in a house. 

An agreement by a landlord with a quitting tenant 
to take the tenant's fixtures (n). 

Title to be On a Contract for sale of land, in the absence of 

shewn to land. ^_^ 

(7n) Marshall v. Green, L. R. 1 C. P. Div. 39, 40. In a case of Soovett v. 
Soxall, 1 Y. (& J. 396, it was held that a contract for the sale of growing 
underwood was a contract or sale of an interest in law within this section, 
but in that case it did not appear when it wiis to be cut, and possibly had 
it been that the underwood was to have been cut immediately it woald 
have been decided the other w.ay. 

(ra) See Chitty on Contracts, 275-279. 
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stipulations to the contrary, the title was formerly sixty 
years, but now, under the Vendors and Purchasers 
Act, 1874 (o), in the completion of any contract made 
after Decemher 31, 1870, it is forty years (j>), and if it 
is a leasehold property the purchaser cannot call for 
the freeholder's title (g). On a contract for the sale 
of land the vendor is only bound to disclose to the 
purchaser facts relating to the property which in the 
ordinary course of events he could not discover for him- 
self, and, generally speaking, a purchaser is not under 
any obligation to disclose to a vendor facts which he 
is aware of which enhance the property's value. 

"With regard to a proper signature within the statute. One party to 
one party to the contract cannot be the agent of the ^ ™°*;'"'''^' 

'^ •' . . ° cannot sign tor 

other, but a third person — e.g., the auctioneer at a sale the other. 
— can be the agent of both parties. 

A tenancy may exist in various different ways, as if Different ways 
one holds either for a fixed period, or simply from !° ^''"^'^ * 

r ' r J tenancy may 

year to year, or at will or sufferance. By the 1st sec- exist. 
tion of the Statute of Frauds all leases, estates, interests statute of 
of freehold or terms of years, or any uncertain interest ^^'^^^ ^^ *° 
of, in, to or out of land, must be in writing signed by 
the persons or their agents authorized hy writing, or shall 
have the force and effect of estates at will only (r). 
The 2nd section excepts from this provision leases not 
exceeding three years from the making thereof, at two- 
thirds of the full improved value (s). And by the 3rd 
section all assignments of leases (not being copyhold 
or customary property) must in a like way, as is pro- 
vided in the 1st section as to leases, be in writing. By and assign- 
8 & 9 Yict. c. 106 (0, every lease is required by law to m^t^ "f leases. 
be in writing, and assignments of leases (not being 
copyhold) shall be void at law unless made by deed. 

(o) 37 & 38 Vict. I,. 78. 

ip) Ibid. s. 1. 

(g) Ibid. s. 2. 

(r) This section is set out verbatim, ante, p. 38. 

(s) Ibid. 

(t) Sect. 3. 

E 2 
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An agreement The student will observe that though, under the 
musVaTways 2nd section, leases not exceeding three years may be 
be in writing, made by parol, yet, by force of the 4th section, any 

agreement for a lease, for however short a time, must 

be in writing. 

statute pro- As aboYO stated, the strict provision of the statute is 

[eases *noUn *^8,t leascs which it requires to be by writing, and 

writing shall which are not so, are to have the force and effect of 

effJct of'Jstates estatos at wiU only ; but although this is so, to simply 

at will. put that fact in answer to a question on the effect of 

such a lease would be useless. The well-known case of 

Claytm v. Clayton Y. Blahey (u) decides the point, that notwith- 

£ia/iey. standing the said enactment, yet if a tenant under 

such a lease enters and pays rent, it may serve as a 

tenancy from year to year. In the first instance, no 

doubt, all the tenant has is a tenancy at will in strict 

conformity with the statute, but the Court leans against . 

that tenancy and in favour of a tenancy from year to 

year (x), and therefore it is afterwards converted into 

that. Further, if a person holds under a lease which 

from any cause is void under the Statute of Frauds, or 

from not being as now required to be by deed (y) ; or, 

Doe i. Eigge again, if a tenant holds over after the expiration of his 

lease, and continues to pay a yearly rent, he will hold 

under the terms of the lease in other respects so far as 

they are applicable to the new tenancy from year to 

year (2). 



T. Bell 



tenancy. 



Notice on A yearly tenant is entitled to and must give a 

te^nanCT"'"^ ''^easonahle notice to quit, which has been held to mean 
half a year's notice (a), ending with the period at 
which his tenancy commenced. To determine a weekly 
tenancy, again, a reasonable notice is required, but it is 



(«) 2 S. L. C. 102 ; 8 T. R. 3. 

(.t) Sichardson v. L,angridge, Tudor's Con. Cases, 4; 4. Taunt. 128. 

(t/) By 8 & 9 Vict. c. 106, s. 3. 

(z) Doe d. Rigye v. Bell, 2 S. L. C. 96 ; 5 T. R. 471. 

(a) Six lunar months' notice seems not sufficient. 
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donl)tful what is meant here, and the safest plan is to 
give a week's notice (h) ; to determine a tenancy in 
lodgings also a reasonable notice only is required. 
Though a written notice to quit is always advisable, a 
parol tenancy may be determined by a verbal notice (c). 
Where several premises are let under one common rent, 
notice to quit part of them only cannot be given (d), 
and if a tenant holds under a lease made by two or 
more joint lessors they must all join in giving notice 
to quit, and notice to quit by one is bad. As stated, if 
a tenant holds over after the expiration of his lease he 
may by payment of rent be converted into a yearly 
tenant, and until then he is a tenant at sufferance ; but 
if a term determines and the landlord has made a 
demand and given notice in writing for possession, and 
the tenant holds over, he is liable to pay double the 
yearly vcdibe of the premises, unless he had a hona fide 
belief that he had a right to so hold over (e) ; and if a 
tenant gives notice of quitting to his landlord and does 
not quit at that time, he is liable to pay double the 
yearly rent of the premises (/). If a landlord gives 
notice to his tenant to quit or pay an increased rent 
and the tenant does not quit, his agreement to pay the 
increased rent will be implied {g). 

A tenancy at will sometimes arises by the construe- Tenancy at 
tion of the law, e.g., in the case of a mortgage, the law w'li arising by 

' -^ ' . " °, construction 

considered the mortgagor as simply the tenant at will of law. 
of the mortgagee and liable to be ejected at any time, 
so that he could not bring any action in respect of the 
mortgaged lands, although he continued in possession of 
them. With regard to a mortgage, however, it is now 
provided by the Judicature Act, 1873 (h), that " a mort- Provision of 

Judicature 

(6) See hereon, 2 S. L. C. 107. 

(c) Arch. L. & T. 94. 

Id) Ibid. 95. 

(«) 4 Geo. 2, c. 28, s. 1. 

(/) 11 Geo. 2, >;. 19, s. 18. 

{g) See ante, pp. 18, 19. 

(A) Sect. 25 (5). 
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to position of 
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A tenant is 
estopped from 
disputing his 
lessor's title. 



Liability of 
enant from 
year to year 
for repairs. 
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gagor entitled for the time being to the possession or 
receipt of the rents and profits of any land as to which 
no notice of his intention to take possession or to enter 
into the receipt of the rents and profits thereof shall 
have been given by the mortgagee, may sue for such 
possession or for the recovery of such rents or profits, or 
to prevent or recover damages in respect of any trespass 
or other wrong relative thereto in his own name only, 
unless the cause of action arises upon a lease or other 
contract made by him jointly with any other person." 

A tenant is estopped from disputing his lessor's title, 
therefore where a tenant acquires possession under a 
person who claims as devisee, it is not competent for 
him to set up any objection to the devise. Payment of 
rent impliedly admits a tenancy (i). 

A tenant from year to year in the absence of agree- 
ment is not liable to make good injuries happening 
from accidental fire, wear and tear of time, or the like, 
but an act arising from his own voluntary negligence 
he is liable for, e.g., to repair broken windows. Where 
a tenant covenants to repair, his liability to a great 
extent depends upon the state of the premises at the 
time of his covenant, for though he would not be 
justified if they were in actually bad repair in so 
leaving them, yet, with regard to the extent of the 
repairs to be done it may be stated generally that he 
will only be obliged to keep them in as good a condition 
as they were at the time of the demise ; if the premises 
are burnt down, under such a covenant he will have to 
reinstate them unless the contrary has been provided. 
If, however, a fire is caused by any person's gross negli- 
gence such person is liable for it. In the absence of 
express agreement a landlord is not under any obliga- 
tion to repair the demised premises, and it seems that 
the fact of premises becoming uninhabitable from the 



(j) Chitty on Contracts, 305. 



Digitized by Microsoft® 



OF LANDLOKD AND TENANT. 55 

want of proper repairs will not at all entitle the tenant 
to quit without notice, and is no answer to an action 
for the rent. With regard to farms, a promise is im- 
plied by the law on the part of a yearly tenant to use 
the farm in a husbandlite manner and cultivate it 
according to the custom of the country {Jc). 

Property tax is always borne by the landlord, and Property tax 
any contract by the tenant to bear it is void ; the always borne 

iiT-if- • n-1 ^y landlord. 

tenant should m the first instance pay it, and is then 
entitled to have it allowed to him out of his rent (J). 
It should also be noticed that tithe rent-charge is not 
a charge upon the person of the owner or occupier but 
upon the land, and, therefore, in the absence of agree- 
ment to the contrary, a tenant paying it may deduct it 
from his rent. 

Although there maybe nothing in a lease to that effect, a tenant may 
a tenant may sometimes by custom have certain rights, ^""s'™^ , 

■' "^ ■ . , o ' have rights by 

on the ground that the parties have contracted with custom. 
reference to that custom, and an implied contract has 
been thus created (m). This often occurs in the case 
of farming tenants with reference to the custom of the 
country as to their rights on giving up possession of 
their farms. If a lease contains any particular stipula- 
tions as to the manner in which a tenant is to quit, and 
what he is to be entitled to on quitting, then the rule 
Expressiim facit cessare taciturn applies, and no custom 
can have any effect ; but if, though there is a lease, it 
is silent on this point, then, as was decided in the case 
of Wigglesworth v. Dallison (w), the tenant may take Wiggiesworth 
advantage of the custom. 



T. Dalliscm. 



Questions frequently arise between landlord and Fixtures. 
tenant as to the right to fixtures. The term fixtures 



(/i) See generally hereon Woodfall's Landlord and Tenant, 430-480. 

(0 5 & 6 Vict. c. 35, s. t03. 

(m) See ante, pp. 18, 19. 

()j) 1 S. L, C. 598 ; Dougl. 201. 
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Meaning of 
the term. 



is used with different meanings sometimes; strictly 
speaking, it signifies things affixed to the freehold, but it 
may also be used as signifying chattels annexed to the 
freehold, but which are removable at the will of the 
person who annexed them (o). The rule at common 
law as to things affixed to the freehold is expressed by 
the maxim of our law, Quidquid plantatur solo, solo 
cedit; but this rule was found to operate in dis- 
couragement of trade, and in consequence there has 
gradually grown up a great mitigation of it. It may 
be stated generally that fixtures erected for the pur- 
poses of trade, ornament, or domestic use, and also agri- 
cultural fixtures (p), may be removed by a tenant as 
against his landlord, and it may in particular cases 
happen that custom gives a tenant a wider right than 
he would ordinarily have. When a tenant has the 
moved during j-jgj^t to romove fixtures, the removal by him must be 

tenancy. ^ . 

during his tenancy, or such further period as he holds 
under a right to consider himself tenant (g), i.e., whilst 
permitted by the landlord to remain in possession, and 
if he does not remove them during that time he will 
lose his right to them, for they then become a gift in 
law to the landlord, unless indeed the landlord after- 
wards give a licence to the tenant to enter to remove 
the fixtures, and such licence would not be good unless 
under seal (r). 



Must be re- 



Originally no 
fixtures could 
be removed, 
but the old 
rule now 
mitigated. 



As before stated, originally nothing in the nature of 
a fixture could be removed and the mitigations of the 
old rule have arisen gradually ; the first was in favour 
of trade fixtures, and subsequently other cases ex- 
tended it to ornamental and domestic fixtures. There 
have been a very great number of cases upon this sub- 
ject, and amongst the articles that have been decided to 
be removable by the tenant may be mentioned as in- 



(o) 2 S. L. C. 182. 

Ip) 14 & 15 Vict. c. 25 ; 38 & 39 Vict. c. 92, 
0/) Wedon v. Woodcock, 7 M. & W. 14. 
()■) Roffey \. Henderson, 17 Q. B. 674, 



53. 
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stances the following : — Chimney-glasses, sheds, blinds, 
ornamental chimney-pieces, wainscots, shelves, coun- 
ters, pumps, partitions, shrubs and trees planted for 
sale (s). The fixtures, if removable, must be taken away 
without material damage to the inheritance, and the 
right of removal is, of course, liable to be controlled by 
express contract, so that, for instance, if a tenant cove- 
nants to keep in repair all erections built, or thereafter 
to be built, and surrender them at the end of the term, 
this will prevent him removing things which but for 
the covenant he might have removed {t). 

Under the exception to the common law rule in Eitoes v. Man-e. 
favour of trade fixtures, it was decided in Elwes v. 
Mawe (m) (which is a case very generally quoted and 
referred to on the subject of fixtures) that this would 
not apply to allow tenants in agriculture to remove 
things erected for the purposes of husbandry, and Lord 
Ellenborough, in delivering the opinion of the Court 
to that efi'ect said : — " To hold otherwise, and to extend Reason of 
the rule in favour of tenants to the latitude contended ag"'^"""''^;! 

fixtures not 

for by the defendant, would be, as appears to me, to being remoT- 
introduce a dangerous innovation into the relative state g^tures*'^^'*'^ 
of rights and interests holden to subsist between land- 
lords and tenants. But its dangers or probable mis- 
chief is not so properly a consideration for a court of 
law as whether the adoption of such a doctrine would 
be an innovation at all ; and being of opinion that it 
would be so, and contrary to the uniform current of 
legal authorities on the subject, we feel ourselves, in 
conformity to and in support of those authorities, 
obliged to pronounce that the defendant had no right 
to take away the erections stated and described in this 
case." These remarks shew the reason of the decision, 
and as the rule undoubtedly often worked hardship on 

(s) See a list of things decided to be remoTable and not removable in 
Chitty on Contracts, pp. 330-333. 

(0 West V. Blaheway, 2 M. & G. 729 ; Pcnry v. Brown, 2 Stark. 403. 
(m) 2 S. L. C. 162 ; 3 East, 38. 
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Provision of 
14 & 15 Vict, 
c. 25. 



Provision of 
38 & 39 Vict, 
c. 92, ». 53. 



tenants, it has been altered by the legislature, it being 
now provided by 14 & 15 Vict. c. 25 (x), that all build- 
ings, engines, or the like, erected by the tenant for 
agricultural purposes, with the consent in writing of the 
landlord, shall remain the property of and removable by 
the tenant, so that he do no injury in the removal 
thereof; provided that one month's notice shall be 
given before removal to the landlord, who within that 
time is to have a right of purchasing at a value to be 
ascertained by two referees or an umpire. The Agri- 
cultural Holdings Act, 1875 («/), also contains a provi- 
sion on this subject, as follows : — " Where after the 
commencement of this Act a tenant affixes to his hold- 
ing any engine, machinery, or other fixture for which 
he is not under this Act or otherwise entitled to com- 
pensation, and which is not so affixed in pursuance of 
some obligation in that behalf, or instead of some 
fixture belonging to the landlord, then such fixture 
shall be the property of and removable by the tenant : 
Provided as follows : 1. Before the removal of any fix- 
ture the tenant shall pay all rent owing by him, and 
shall perform or satisfy all other his obligations to the 
landlord in respect of the holding. 2. In the removal 
of any fixture the tenant shall not do any avoidable 
damage to the building or other part of the holding. 

3. Immediately after the removal of any fixture the 
tenant shall make good all damage occasioned to any 
building or other part of the holding by the removal. 

4. The tenant shall not move any fixture without 
giving one month's previous notice in writing to the 
landlord of the intention of the tenant to remove it. 

5. At any time before the expiration of the notice of 
removal, the landlord by notice in writing given by him 
to the tenant may elect to purchase any fixture com- 
prised in the notice of removal, and any fixture thus 
elected to be purchased shall he left by the tenant, and 



{x) Sect. 3. 

(i/) 38 & 39 Vict. c. 92. 
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shall become the property of the landlord, who shall 
pay the tenant the fair value thereof to an incoming 
tenant of the holding; and any difference as to the 
value shall be settled by a referee under this Act as 
in case of compensation (but without appeal). But 
nothing in this section shall apply to a steam engine 
erected by the tenant, if before erecting it the tenant 
has not given to the landlord notice in writing of his 
intention to do so, or if the landlord by notice in 
writing given to the tenant has objected to the erec- 
tion thereof" (z). 

The most noticeable difference between this provi- 
sion and the one contained in 14 & 15 Vict. c. 25, is 
that under that statute only fixtures erected with the 
consent in writing of the landlord can be removed. 

" As to the operation of the Statute of Frauds, Contract for 
29 Car. 2, c. 3, upon contracts exclusively for the sale ^aie of fixtures 

. ^ •' need not be in 

of fixtures, it appears to be settled that such contracts writing. 
are valid without the formalities prescribed by the 
4th section of that statute. A transfer of fixtures 
simply appears to be nothing more than a transfer of 
the right which the vendor has to sever certain chattels 
annexed to the soil, but not part of the freehold. Such 
transfer therefore passes no interest in the realty, and 
accordingly it does not come within the operation of the 
4th section of the statute " (a) ; but it may be noticed 
that a contract for the sale of fixtures, if in writing, 
and they are above £5 in value, does require a stamp. 

Upon a sale or mortgage of land, fixtures will pass On the sale or 

to the vendee or mortgagee, in the absence of any con- {!J°^'|^t^°/s 

trary intention ; and with regard to the much-discussed pass without 

question of whether a mortgage of land with fixtures ^°rd?'^'"^^ 

requires to be registered as a bill of sale, it has now When a mort- 
gage of fixtures 

— — requires regis- 

, tration as a 

(a) Sect. 53. bill of sale, 

(a) Chitty on Contracts, 337. 
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been decided that it does not so require, unless the 
mortgagee has power given him to deal with the fix- 
tures apart and separately from the land (h). 

The most apt and proper remedy of a landlord for 
the recovery from his tenant of the rent due is distress, 
which is a remedy by the act of the party, being the 
right the landlord has of entering and seizing goods for 
the purpose of liquidating the amount due to him, the 
word being derived from the Latin distringo. A right 
of distress besides for rent exists in the case of cattle 
taken damage-feasant, and here the reason for the 
remedy is tolerably plain, because the distrainor may 
be said to be acting on the compulsion of the trespass, 
but in the case of the distress for rent the reason why 
it is allowed is by no means so clear, for there does not 
seem very much more reason why a landlord ■ should 
have this peculiar privilege any more than a trades- 
man for a debt accruing for articles supplied for the use 
of the debtor's family. 



Requisites to 
enable a land- 
lord to 
distrain. 



The following seem to be the requisites to the power 
of distress : — • 

1. There must be an actual demise and not a mere 
agreement for a lease. 

2. The rent must be certain, that is, the premises 
must be let at a fixed rent ; for if the tenant holds pre- 
mises on a rent to be agreed on, or simply on their fair 
value, the landlord has no right of distress (c). 

3. The rent must be in arrear ; and rent does not 
become due until the very end of the day on which it is 
payable ; but in the case of rent payable in advance, it 



(6) Ex parte Barclay, L. K. 9 Ch. App. 576 ; Ex parte Daglish, L. E. 
8 Ch. App. 1072 ; on the Law of Fixtures generally, see Brown on Fixtures, 
(c) Arch. Landlord and Tenant, 113. 
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has been decided to be in arrears directly the period for 
which it is payable commences. 

4. The distrainor must have the reTcrsion in him, 
either an actual reversion, or (at the least) a reversion 
by estoppel (d). 

The general rule is that all moveable chattels on the All moveable 
demised premises at the time of the distress are liable to f^^^}'^}^ ?^° 

■^ be distrained ; 

be seized, whether they are the property of the tenant or are subject to 

of a stranger ; but this rule is subject to many excep- ^^"^^P''""^- 

tions. The leading case on the point of the exemption 

of things from distress is Simpson v. Hartopj) (e) : the Simpson v. 

case itself is only a direct decision to the effect that im- -Sa^qp;). 

plements of trade are privileged from distress for rent 

if they be in actual use at the time, or if there be any 

other sufficient distress on the premises ; but in the 

judgment is contained a summary of the authorities 

upon the point generally. Instead of going into this 

case, it will be best to give a list of the principal things 

which at the present day are exempted from being 

taken in distress, and they are as follows : — 

1 . Things in the personal use of a man. Things ex- 

empted at the 

present day 

2. Fixtures affixed to the freehold. from being 

taken in 

3. Goods of a stranger delivered to the tenant to be 
wrought on in the way of his ordinary trade. 

4. Perishable articles. 

5. Animals ferie naturas. 

6. Goods in custodia legis. 

1. Instruments of a man's trade or profession though 



(cT) Brown, 121, tit. " Distress.'' 
(e) 1 S. L. C. 439 ; Willes, 512. 
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not in actual use, if any other sufficient distress can be 
found. 

8. Beasts of the plough, instruments of husbandry, 
and beasts which improve the land, if any other suffi- 
cient distress can be found. 

9. Loose money. 



DifFerence 
between 
distress and 
execution as 
to goods of a 
stranger. 



Lodgers' goods 
never could 
be taken in 
execution, 
but could in 
distress. 
Provisions of 
Lodgers' Goods 
Protection Act. 



10. Lodgers' goods. 

On the above the student's attention is first parti- 
cularly called to that exception numbered 3, for the pur- 
pose of his observing the difference between an execu- 
tion issued against goods and a distress on that point. 
No goods of a stranger are liable to be taken in execu- 
tion, but in distress they are, except they have been 
delivered to be wrought upon in the course of the 
person's ordinary employment. Thus, if a book is lent, 
and a distress or an execution is put in the lendee's 
house, the book is liable to be taken in the distress but 
not in the execution ; but if the book is delivered to a 
bookbinder to be bound it is not liable to be taken 
either in distress or execution, for here the bookbinder 
has it to work upon in the way of his ordinary calling. 
Again, upon this point the student must particularly 
notice the exception numbered 10, being lodgers' goods. 
In an execution a lodger's goods being goods of a 
stranger were never liable to be taken, but under the 
rule in the case of distress they were so liable ; and the 
exception in this latter case is by the legislature, the 
Lodgers' Goods Protection Act (/), passed in 1871, 
providing that in any distress by a superior landlord 
upon a lodger's furniture or goods for rent due to the 
landlord from his immediate tenant, the lodger may 
serve the landlord or his bailiff with a declaration (to 
which must be annexed an inventory of the furniture) 



(/) 34 & 35 Vict. c. 79. 
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that the immediate tenant has no property or beneficial 
interest in the goods, and that the same are the pro- 
perty of him, the lodger, and also setting forth whether 
any and what rent is due from the lodger to his imme- 
diate landlord, and the lodger may pay to the superior 
landlord or his bailiff the rent (if any) so due, or so 
much of it as may be sufiicient to discharge the claim 
of such superior landlord ; and if the landlord proceeds 
with the distress after the tenant has complied with 
these provisions, he is to be guilty of an illegal dis- 
tress ; and the lodger may apply to a justice of the 
peace for restoration of the goods. 

Dogs, it would seem, are not now to be deemed in- Dogs may 
eluded under the exemption numbered 5. 



be taken ia 
distress. 



If a landlord takes a bill, note, or bond for his rent Bill or note 
this is no extinguishment of his original right to the Y^'^'^ ^'"'' '"™'' 
rent, tor the rent is of a higher nature than either of guish the right 
those securities (ff). of distress. 

It is said that " every man's house is his castle " (h), SemaymsCase. 
and, therefore, to make a distress the landlord or his cig^^'j^j^^.g 
bailiff must not break the house, and by breaking the house is his 
house is meant not only the forcing open the door but '^^^^ "' 
even the opening of an unbolted window. A landlord, 
however, in making a distress is justified in opening an 
outer door in the way in which other persons are accus- 
tomed to use it; and when entry has once properly 
been obtained into a house inner doors may be forced 
open, and if the distrainor were afterwards turned out 
from possession he would have a right to break the 
house to re-enter (i). It is provided by statute (A;) Landlord may 
that if a tenant fraudulently or clandestinely removes ciaiXstineiy 
his goods after rent has become due, in order to avoid removed by 
their being seized in a distress, the landlord may, if '^"'"^ ' 

(g) Harris v. Shipway, and Ewer v. Lady Clifton, Bui. N. P. 182. 

(h) Semayne's Case, 1 S. L. C. 105; 5 Coke, 91. 

(i) See hereon note (A), Semayne's Case, 1 S. L. C. 112. 

Ik) 11 Geo. 2, c. 19, ss. 1, 2. 
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Manner of 
making a 
distress. 



there is not a sufficient amount of other distrainahle 
property left, within thirty days follow and distrain on 
the goods if they have not been sold Imd fide for value, 
and without notice in the meantime, and a penalty for 
such an act may be recovered of double the value of 
the goods. 

The manner of making a distress is as follows : — 
The landlord, either personally or by his bailiff (who 
need not necessarily be authorized in writing), enters 
and makes a seizure (any time between sunrise and 
sunset) by announcing that he then and there distrains. 
He then makes an inventory of the furniture and goods, 
and leaves the same, with a written notice of the amount 
of rent due and of the things distrained, on the pre- 
mises; after five days from making the distress the 
chattels are appraised by two sworn appraisers and 
then sold, and any balance beyond the rent and ex- 
penses is afterwards paid to the owner. 

A landlord A landlord can, if his title still continues, and the 

may distrain ^^^^^^ jg g^^Q^ i^ possession, distrain for rent after the 



An executor or adminis- 



after expira- 
tion of lease ; expiration of his lease {I). 

cutor°oradmi- trator of any lessor may distrain for rent as his testator 

nistrator may or intestate might have done, but such distress must be 

distrain. -vyithin six Calendar months after the determination of 

the term or lease (m). 



The Six 

Carpenters' 

Case. 



The well-known case called " The Six Carpenters' 
Case " (n) decides the point that, where an authority or 
power is given to a person by the law, and such authority 
or power is abused by such person, he becomes a tres- 
passer ab initio, and a distress being such an authority 
or power, it followed from the above decision that if 
there was any irregularity in making the distress, the 
distrainor was from the moment of distraining a tres- 



(l) 8 Anne, c. 14-, s. 6. 

(m) 3 & 4 Wm. 4, u. 42, ss. 37, 38. 

(n) 1 S. L. C. 133 ; 8 Coke, 146, a. 
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passer. This hardship has been remedied by statute (o^, The effect of 

which provides that if any rent is justly due, in the case a^distreL^now 

of irregularity the distrainor is not to be a trespasser altered by 

ah initio. But if a landlord is not merely guilty of ^ jg^°' ^'9 

some irregularity, but distrains in an unauthorized way, 

he is then a trespasser from the commencement ; and 

if he makes an excessive distress an action may be 

brought against him for so doing. If the tenant ten- Tender of rent 

ders {p) the amount of the rent this will make the J^-ess^tortious. 

distress tortious (and although a warrant has been 

delivered to a broker before the distress is put in, a 

tender without expenses is good) ; if a tender is made 

after seizure, but before the impounding of the distress, 

it makes the detainer and not the original taking 

wrongful. 

The usual proceeding on a wrongful distress is by Replevin. 
replevin, the first step in which proceeding is to enter 
into a replevin bond before the registrar of the district 
county court with two sureties; and on this being 
entered into the goods are re-delivered to the owner, who 
subsequently has to commence an action to try the 
validity of the distress, and if it goes against him he 
has to return the goods to the distrainor. 

Besides his remedy to recover rent by the summary other remedies 
process of distress, the landlord has another remedy to °^ ^■}^^a^°^^ 
recover it, viz., by simply bringing an action to recover 
it, and he may also proceed to eject his tenant. At Action of. 
common law, before commencing an action for eiect- <=J'='=t™<'°' ^' 

' o J common law, 

ment on non-payment of rent, it was necessary to make and under 
a demand for the rent at sunset on the last day limited J^^g ^^ J^f' 
for payment of the rent ; this demand, which was essen- 
tial, being a great point of inconvenience, it was pro- 
vided by the Common Law Procedure Act, 1852 {q), 



(0) 11 Geo. 2, c. 19, ». 19. 

(p) See as to a tender, post, ch. viii. pp. 196-199. 

(q) 15 & 16 Vict. c. 76, s. 210. 

F 
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Amount of 
rent landlord 
entitled to 
sue and 
distrain for. 



Has a right 
against an 
execution 
creditor for 
one year's 
rent. 



that if half a year's rent is in arrear and there is no 
sufficient distress to be found upon the premises, the 
landlord may bring ejectment without the necessity of 
making any previous demand. If half a year's rent is 
not due or there is a sufficient distress on the premises, 
it will be observed that this provision is inapplicable, 
and if ejectment is resorted to it must be as at the 
common law, quite irrespective of the statute, vnth the 
formality of a demand. 

A landlord may sue for six years' rent, and if the 
demise be under seal for twenty years' (r). A land- 
lord may distrain for six years' rent, and if he does so 
before the goods are taken in execution for a debt, he 
has a right to the full six years' rent out of the goods 
notwithstanding the execution ; and in the case of the 
goods on the demised premises being taken in execution 
before he has distrained, he has even then a right to 
be paid one year's rent (if so much is due) before the 
goods are removed under the execution, and the sheriff 
is empowered to levy out of the goods and pay the 
execution creditor not only the amount of the execution 
but also such one year's rent which he has had to pay 
the landlord (s). The landlord has no right as against 
an execution creditor to more than the one year's rent, 
although more may be due to him, if the execution has 
been levied before he has made any distress for his 
rent (t). 



Also in the 
case of 
bankruptcy. 



In the case of bankruptcy also a landlord has an 
advantage over other creditors, to the extent of one 
year's rent, it being provided by the Bankruptcy Act, 
1869 (m), that " the landlord or other person to whom 
any rent is due from the bankrupt may at any time, 
either before or after the commencement of the bank- 



(r) 21 Jac. 1, c. 16, s. 3 ; 3 & 4 Wm. 4, u. 42, s. 3. 

(s) 8 Anne c. 14, ». 1. 

(0 Ibid. 

(u) 32 & 33 Vict. u. 71. 
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ruptcy, distrain upon the goods or effects of the bank- 
rupt for the rent due to him from the bankrupt, with 
this limitation, that if such distress be levied after 
the commencement of the bankruptcy, it shall be avail- 
able only for one year's rent accrued due prior to the 
date of the order of adjudication ; but the landlord, or 
other person to whom the rent may be due from the 
bankrupt, may prove under the bankruptcy for the 
overplus due for which the distress may not have been 
available " (a;). 

If, during the continuance of a lease, the lessee be- On bankruptcy 
comes bankrupt, the position of his landlord for the ais^ckinUeLe 
remainder of the term is that the trustee in bankruptcy as onerous 
may take to the lease and hold it or deal with it gene- P'^°f' ^' 
rally for the benefit of the creditors, or may disclaim 
it, as being onerous property, in which case the lease 
will be deemed determined from the date of the order 
of adjudication, and the landlord may then prove 
against the bankrupt's estate for any injury or loss 
caused him by such disclaimer (y). The landlord may 
make an application in writing to the trustee to decide 
whether or not he will disclaim ; and if the trustee 
does not then disclaim within twenty-eight days, or 
such further time as may be allowed by the Bankruptcy 
Court having jurisdiction, he cannot afterwards do 
so (z). 

If a tenant is evicted, or his term is surrendered by Apportionment 
operation of law during the continuance of a current ^''^' ^^'^'^■ 
year or half year or quarter, an apportionment of the 
rent is now, under the Apportionment Act, 1870 (a), 
made in all cases. On the breach by a tenant of the Tenant is 
covenants contained in his lease he is liable to be eiected '?''i^ '" *"= 

. J ejected on 

by his landlord ; but in the two cases of covenants to breach of 

coTenants. 

(cc) 32 & 33 Vict. c. 71, s. 34. 
ly) Ibid. s. 23. 

(«) Ibid. s. 24. These provisions as to disclaimer do not only apply to 
the relation of landlord and tenant, but to all cases of onerous property. 
(a) 33 & 34 Vict. c. 35. 

F 2 
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But relief pay rent and to insure, the Court has power to relieve 
files"/""''" on the payment of the rent and costs in the one 
case (h); and in the other case, if shewn that the 
omission to insure arose through accident or mistake, or 
otherwise than from fraud or gross neglect, that no 
loss or damage hy fire has happened, that there is at 
the time of the application an insurance on foot in 
conformity with the terms of the covenant, and also 
provided relief has not previously been given or a pre- 
vious breach waived by the landlord out of court, and a 
memorandum of the fact of the relief has to be indorsed 
on the lease (e) . 

Tenant has a The relation of landlord and tenant creates an im- 

lif ""burden'on^ plied consent by the landlord that the tenant may 

the land out appropriate such part of his rent as shall be necessary 

15 rent. ^^ indemnify him against prior charges, and that the 

money so appropriated shall be considered as paid on 

account of the rent ; so that if a tenant discharges some 

burden upon the premises prior to his own interest 

therein, it is considered as an actual payment of so 

much rent, and need not be set up as a set-off, but as 

an actual payment (d). 



(6) This was always so in equity, and as to the courts of law was so 
provided by 15 & 16 Vict. c. 76, s. 211. 

(c) This power was given to equity by 22 & 23 Vict. c. 35, ss. 4, 5, 6, 
and to law by 23 & 24 Vict. c. 126, s. 2. 

(d) 1 S. L. C. 167. 
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CHAPTEK IV. 

OP OONTBAOTS AS TO GOODS, AND HEBEIN OF BAILMENTS, 
INCLUDINa CABEIEBS AND INNKEEPEES (e). 

The most usual, and therefore most important, kind of what is a 
contracts as to goods are for their sale, which has been ^*'* "^ s°°^^- 
defined as the transferring of property from one man 
to another, in consideration of some price or recom- 
pense in yalue (/). The majority of contracts for the 
sale of goods are undoubtedly simple and plain in their 
nature, but in very many such contracts intricate and 
difficult points arise as to the passing of property in 
the goods and the relative right of the vendor and 
vendee in the subject-matter of the contract ; and Whether the 
whether the property in goods has passed under a con- ^o°^g'^^g'° 
tract is frequently a question of intention, to be passed is 
gathered from the expressions made use of in the "^5"™^ J^* 
contract and the surrounding circumstances (gi). Of intention, 
course, if goods, on being sold, are actually delivered 
over to the purchaser, there can be no doubt whatever 
of the property at once passing to him ;. but in many 
cases the goods may remain in the possession of the 
vendor whilst the property in them has passed to and 
is vested in the purchaser, so that any loss happening 
to them would have to be borne by the latter ; for, as 
is stated by Mr. Broom, in his Commentaries (h), "It is 
clear that, by the law of England, the property in a 
specific chattel may pass without delivery. It will so 



(«) As to the title to goods, see post. Part ii. ' Torts,' oh. ii. p. 267. 
(/) Brown's Law Diet. 319. 
((j) Broom's Corns. 391. 
(h) Ibid. 394. 
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OF CONTBACTS AS TO GOODS, 



When the 
property in 
goods passed 
at common 
law as stated 
in Sheppard's 
Touchstone. 



Writing how- 
ever now 
sometimes 
necessary. 
Variation of 
first rule 
stated in 
Sheppard's 
Touchstone. 



pass when, at the time of the bargain, eyerything is 
already done which, according to the intention of the 
parties, was necessary to transfer the property ; the 
reason of this being, that the very appropriation of the 
chattel is equivalent to delivery by the vendor; and 
the assent of the vendee to take the specific chattel and 
to pay the price is equivalent to his accepting pos- 
session. The effect of the contract, therefore, is to 
vest the property in the bargainee." 

On this point it has been well stated that, at com- 
mon law, in either of the following cases, there is a 
good bargain and sale of a thing to alter the property 
thereof: — 

1. Where the thing is to be delivered to the vendee 
at a day certain, and a day is agreed for payment of 
the money. 

2. Where all or any part of the money is paid, or a 
payment is made by way of earnest ; or 

3. Where, without any other circumstance, the ven- 
dee takes the thing into his possession (i). 

In the first case above mentioned, now, as we shall 
presently see, writing is required, in many instances; 
also such first case is not now strictly correct, for it 
is not necessary now for there to be an actual day fixed ; 
the property may pass without this (k). The rule on 
this point now is well explained by Parke, J. (Z) : 
" Where by the contract itself the vendor appropriates 
to the vendee a specific chattel, and the latter thereby 
agrees to take that specific chattel and to pay the 
stipulated price, the parties are then in the same situ- 



(i) 1 Shepp. Touch. 224 ; see also Benjamin's Sale of Personal Pro- 
perty, 231. 

(k) Benjamin's Sale of Personal Property, 232. 
(0 In Dixon v. Yates, 5 A. & E. 313, 340. 
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ation as they would be after a delivery of goods in 
pursuance of a general contract. The very appropria- 
tion of the chattel is equivalent to delivery by the 
vendor, and the assent of the vendee to take the specific 
chattel and to pay the price is equivalent to his ac- 
cepting possession. The effect of the contract, there- 
fore, is to vest the property in the bargainee." 

Neither is the second case mentioned in Sheppard's The giving of 
Touchstone correct law now, so far as it relates to pay- ^o^^f/Xr 
ment of earnest, for modern cases go to shew that the the property. 
giving of earnest does not necessarily pass the property 
in the goods, but simply affords evidence of the con- 
clusion of the bargain, which is a very different thing 
to the property passing (m). 

But there are many cases in which the transaction when the 
may be simply inchoate and incomplete, and not pass ^"js'^Joes" 
any property in the goods, as where the contract shews not pass. 
that there is no intention to pass the property until 
something has been done by the seller. Thus, in one 
case, where, on the contract for the sale of goods, it 
was, according to the usage of trade, the duty of the 
seller to count them out, and before he did so the goods 
were destroyed by fire, it was held that the loss fell 
on the vendor (w). In another case, turpentine was 
bought at an auction, which, according to the conditions 
of sale, was to be weighed, and before it was entirely 
weighed it was destroyed by fire ; the Court held that 
the property had not passed in that portion of the goods 
which had not been weighed (o). And — to take one 
more case — where the defendant had contracted for the 
purchase of the trunks of certain trees, and the custom 
of the trade was that he should measure and mark the 
portions he wanted, and that the vendor should then 

(m) See Ball v. Owen, 5 T. R. 409 ; Hinde v. Whitehouse, 7 East, 558; 
Benjamin's Sale of Personal Property, 260-262. 
(») Zagury v. Furnell, 2 Camp. 240. 
(o) Rugg t. Minett, 11 East, 210. 
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cut off the rejected parts, it was held that no property- 
had passed in the goods until such rejected parts had 
been actually severed (p). 

When property Where goods, part of an entire bulk, are sold, no 
parTof°an^°°'^' property passes in them until separated and set apart 
entire bulk, from the bulk and absolutely appropriated to the pur- 
chaser (([). It is sometimes the vendor, and sometimes 
the purchaser, who has the right of selecting the par- 
ticular goods from the entire bulk; and the rule is, 
that " the party who by the agreement is to do the first 
act which, from its nature, cannot be done until the 
election is determined, has authority to make the choice 
in order that he may be able to do that first act ; and, 
when once he has done that act, the election has been 
irrevocably determined, but till then he may change 
his mind " (r). An instance of when the right of 
appropriation will be in the purchaser may be found in 
the case of the sale of a certain number of bricks out 
of a stack of bricks, and it being provided that the pur- 
chaser shall send his cart to take them away. Here the 
first act has to be done by the purchaser, and he, there- 
fore, has the right of appropriation. He may choose 
which of them he likes, but as soon as he has once put 
them in his cart to be fetched away the appropriation 
is complete and the property has passed. But if in such 
a case the contract was that the vendor should load 
them on the purchaser's cart, here the right of appro- 
priation would be in the vendor, for the first act is to 
be done by him ; and in all cases of appropriation by 
the vendor such appropriation must be assented to by 
When the the vcudee before the property will pass (s). In the 
property ^ .^^so of a Contract to make any article (though an 

passes m goods •' nci 

to be made. actiou would of course lie lor the breach of the con- 
tract), the property therein will not pass until there 

(p) Acraman v. Morris, 8 C. B. 449. 

(q) See Dixm t. Yates, 5 B. & Ad. 313. 

(r) Benjamin's Sale of Personal Property, 204. 

(s) Ibid. 
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has been a subsequent appropriation thereof made by 
the vendor and assented thereto by the purchaser. 
And so also a grant of goods not in existence, or not 
belonging either actually or potentially to the grantor 
at the time, is of no effect, unless the grant is after- 
wards in some way ratified by him after acquiring a 
property in them (i). The mere fact of the price not 
being mentioned in the contract does not prevent the 
property passing, for it may be either a price to be 
thereafter agreed on, or what the things are reasonably 
worth (w). 

Generally, upon this subject, in answer to the ques- General answer 
tion of when does the property in goods pass, it will be '•"i^^^''"" "^ 

r ^ J o r J when property 

best to found the answer upon what has been previously in goods passes. 
stated from Sheppard's Touchstone, as varied, as also 
stated (w), and say that the property will pass where 
there is a valid and complete contract, or the price 
has been fully or partly paid; provided that in each 
of these cases the goods are in existence and no act 
remains to be done by the vendor, or the vendee has 
acquired possession of the goods. 

Contracts as to goods are in many cases required by 
statute to be by writing. 

By the 4th section of the Statute of Frauds (x) it is 4tli section of 
provided that no action shall be brought whereby to ^'^'"'^ "^ 
charge any defendant upon (inter alia) any contract applying to 
not to be performed within one year from the making <'™'=^^<='s f°^ 

'^ •' o sale 01 goods. 

thereof. This section has already been discussed (y), 
and it is sufficient here to say that, applying to all 
contracts not to be performed within a year, it includes 
contract as to goods. 

(t) Robinson v. Macdonnell, 5 M. & S. 228. 

(«) Acebal v. Levy, 10 Bing. 376 ; Hoadly v. McLaine, 10 Bing. 482. 
(w) Ante, pp. 70, 71. 
(») 29 Car. 2, c. 3. 

(y) Ante, p. 43, and note the case of Peter v. Cumpton there referred 
to on its construction. 
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17th section 
of Statute 
of Frauds. 



Construction 
put on this 
section. 



Provision in 
Lord Tenter- 
den's Act in 
consequence. 



Writing not 
absolutely- 
necessary 
under 17th 
section of 
Statute 
of Frauds. 

Distinction 
between 
earnest and 
part payment. 



By the 17th section of the Statute of Frauds it is 
enacted that, " no contract for the sale of any goods, 
wares, and merchandises (z), for the price of £10 
sterling or upwards, shall be allowed to be good, except 
the buyer shall accept part of the goods so sold and 
actually receive the same, or give something in earnest 
to bind the bargain, or in part payment, or that some 
note or memorandum in writing of the said bargain be 
made and signed by the parties to be charged by such 
contract, or their agents thereunto lawfully authorized." 
On the construction of this section it was decided by 
several cases (a) that it did not apply to contracts to 
make or deliver goods not in existence at the time of 
the contract, and therefore not cafohle of delivery or part 
acceptance at the time of the bargain, and, in consequence, 
it is provided by Lord Tenterden's Act (&), that such 
section " shall extend to contracts for the sale of goods 
of the value of £10 sterling and upwards, notwithstand- 
ing the goods may be intended to be delivered at some 
future time, or may not at the time of the contract be 
actually made, procured or provided, or fit or ready for 
delivery, or some act may be requisite for the making 
or completing thereof or rendering the same fit for 
delivery." This enactment must be read and construed 
as if incorporated with the Statute of Frauds (c). 

The memorandum required by the 17th section of 
the Statute of Frauds has been before touched on in 
treating of the statute generally (d), but the student 
will note that writing is not an absolute essential, as 
there may be instead either part payment, or earnest, 
or acceptance and receipt. 

Earnest is a matter quite distinct from part payment, 

(«) A horse or other animal would be within the expression goods, 
wares, or merchandise. 

(a) See them cited in Benjamin's Sale of Personal Property 74 
(6) 9 Geo. 4, c. 14, ». 7. 

(c) Scott V. Eastern Counties Sy. Co., 12 M. & W. 33 ; ffarman v. Reeves, 
25 L. J. (C.P.) 257., 

(d) Ante, pp. 44, 45. 
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being some gift or token given by a buyer to a seller, 
not on account of but quite irrespective of the price ; 
part payment is simply an actual payment of money 
on account of the price. The giving of earnest is not 
often a course adopted now, though part payment is 
frequently (e). 

On the point of part payment or earnest, also, it What will 
maybe noticed that an actual payment is necessary, so 6^°™^ or 
that what is called in the north of England " striking part payment. 
off " a bargain, i.e., drawing the edge of a shilling over 
the hand of the vendor and not paying him the money 
is not sufficient (/) ; but delivery of a bill of exchange 
or promissory note is, because it amounts to payment 
until dishonoured (^). 

The acceptance and receipt require a slightly more ^s to accept- 
detailed explanation. ance and 

receipt under 
17th section 

The words of the statute are that the buyer shall of Frauds. 
" accept and actually receive " part of the goods sold, 
and the receipt of the goods implies a delivery which 
may be either actual or constructive, and the construc- 
tive receipt may be evidenced in many different ways, 
e.ff., the delivery of the key of a warehouse (h). The 
first point for the student to notice upon this accep- 
tance and receipt is that they are two distinct things, 
which has been well explained by Mr. Justice Black- 
burn thus : " It seems that this provision is not com- Distinction 
plied with unless the two things concur, the buyer must between the 

. T ^ 1111 ' IPI1 1 acceptance and 

accept, and he must actually receive part ot the goods, receipt as ex- 
and the contract will not be good unless he does both, plained by 

° Mr. Justice 



Blackburn. 



(e) See Benjamin's Sale of Personal Property, 143. 
(/) Blmkinsop v. Clayton, 7 Taunt. 597. 

Ig) Chamberlyn v. Delarive, 2 Wils. 253 ; see Benjamin's Sale of 
Personal Property, 146, 598. 
(A) Broom's Coms. 406, 407. 
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And this is to be borne in mind, for as there may be an 
actual receipt without any acceptance so there may be 
an acceptance without any receipt. In the absence of 
authority, and judging merely from the ordinary mean- 
ing of language, one would say that an acceptance of 
part of the goods is an assent by the buyer meant to 
be final, that this part of the goods is to be taken by 
him as his property under the contract, and so far 
satisfying the contract. So long as the buyer can 
without self-contradiction declare that the goods are 
not to be taken in fulfilment of the contract he has 
not accepted them. And it is immaterial whether his 
refusal to take the goods be reasonable or not. If he re- 
fuses the goods, assigning grounds false or frivolous, or 
assigning no reason at all, it is still clear that he does 
not accept the goods, and the question is not whether 
he ought to accept, but whether he has accepted, them. 
The question^ of acceptance or not is a question as to 
what was the intention of the buyer as signified by his 
outward acts. 

" The receipt of part of the goods is the taking posses- 
sion of them, when the seller gives to the buyer the actual 
control of the goods, and the buyer accepts such control, 
he has actually received them. Such a receipt is often 
evidence of an acceptance, but it is not the same thing ; 
indeed the receipt by the buyer may be, and often is, 
for the express purpose of seeing whether he will accept 
or not. If goods of a particular description are ordered 
to be sent by a carrier, the buyer must in every case 
receive the package to see whether it answers his orders 
or not ; it may even be reasonable to try part of the 
goods by using them ; but though this is a very actual 
receipt it is no acceptance so long as the buyer can 
consistently object to the goods as not answering his 
order. It follows from this that a receipt of goods by a 
carrier, or on board ship, though a sufficient delivery 
to a purchaser, is not an acceptance by him so as to bind 
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the contract, for the carrier if he be an agent to receive 
is clearly not one to accept the goods " (<). 

In many cases a mere receipt of goods by the vendee Receipt may in 
may, however, amount to an acceptance of them by him, ^°™^ '^^^^^ 

, . . ■'■.,■' amount to an 

but m as many other cases not, e.y., if goods are sold acceptance 
and sent to vendee on approval, there the vendee, *^ ^*''" 
though receiving the goods, cannot be said to have 
accepted them unless he approve of them and elects to 
keep them. Numerous decisions on this point are 
stated by Mr. Broom in his Commentaries on the 
Common Law (Jc), and also in Mr. Benjamin's treatise 
on the Law of Sale of Personal Property (Z), and they 
certainly do not all agree with each other, perhaps 
because, as suggested in the former work, the points of 
acceptance and receipt seem to be questions more of It is a question 
fact than law, and the difficulty lies in estimating the than of w* 
weight of proof adduced. To endeavour to sum up an Summary on 
answer to the question of what will amount to a suffi- ^""^ P"'"'" 
cient " acceptance and actual receipt " within the 
statute, we shall be tolerably correct in stating that 
there must be a delivery actual or constructive, and the 
vendee must by his acts either prior to or contempora- 
neously with the receipt have signified his acceptance 
in some way, but that what is or is not an acceptance 
is a question principally of fact depending on the dif- 
ferent circumstances of each particular case. 

In an ordinary contract for the sale of goods if no- What must be 
thing is agreed to the contrary either expressly or ^endor'^or 
impliedly, the vendor before he can bring an action for vendee before 
their price must have delivered the goods, and on the contract for 
other hand, the vendee before he can sue for the non- sale of goods. 
delivery of the goods must have paid or tendered the 



(i) Blackburn on Sales, 22, 23, quoted in Benjamin's Sale of Personal 
Property, 110, 111. 
(A) Pages 406-411. 
(0 Pages 111-142 
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OP CONTRACTS AS TO GOODS, 



Definition 
of a lien. 



No lien 
generally 
where goods 
sold on credit. 



price (m), for the vendor has a lien upon them for that 
price (n). A lien may be defined as a qualified right 
of property which a person has in a thing arising from 
such person having a claim upon its owner (o) ; and it 
may he either general, e.g., the right of a solicitor to 
retain his client's papers for a general balance due to 
him, or 'particular, e.g., the ordinary right of a vendor 
to retain particular goods until payment of their price ; 
the law leans in favour of a particular, but against a 
general lien which will only be allowed when there is a 
custom to that efi'ect. The lien in both cases can only 
be commensurate with the interest of the person through 
whom it arises, and it may be lost by the vendor taking 
a security for payment, e.g., a bill of exchange or pro- 
missory note; but if such instrument is dishonoured 
the right of lien will revive if the instrument is still in 
the hands of the vendor, though not if outstanding in 
a third person's hands {'p). Where, too, goods are sold 
on credit, the vendor has no right of lien, for that 
would be contrary to the contract ; but, notwithstanding 
this, it has been decided that if before delivery of the 
goods the vendee becomes insolvent, the vendor may re- 
fuse to deliver, and may withhold them until payment {q). 
And notwithstanding that if goods have been sold on 
credit a vendor has no right of lien, yet if the vendee 
permits them to remain in the vendor's possession till 
the period of credit has expired the right of lien revives 
and attaches (r). 



A lien can A lien can of course only exist before the goods have 

foTJdeHTerv" ^^^^ delivered to the purchaser, and the mere marking 

of goods remaining in the vendor's possession by the 

purchaser, or putting his name upon them, or other 



(m) Chitty on Contracts, 405. 
(n) Ibid. 391. 
(o) Brown's Law Diet, 218. 
Ip) Chitty on Contracts, 392. 
(?) Ex parte Chalmers, L. R. 8 Ch. App. 289. 

(r) flunnay v. Poyntz, 4 B. & A. 568 ; Talpy v. Oakley, 20 L. J. (Q.B.) 
380. 
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like acts, will not constitute a delivery sufficient to de- 
prive the vendor of his right of lien (s). 

A lien is a right of a passive nature, and does not A lien is a 
confer on the vendor any power to sell the goods (t). v>i-^^"^ "S *■ 

Closely akin to the right of lien is a further right of Definition of 
the vendor of goods, viz., stoppage in transitu, which is !*°Qgfjy^ '° 
the prevention of wrong by a mere personal act, being 
the right of the vendor to stop the goods after they have 
left his possession, but are in course of transit to the 
vendee, on hearing of the vendee's bankruptcy or insol- 
vency. The doctrine of stoppage in transitu seems to be The doctrine 
borrowed from equity (m), and the recognised leading '^°™.^^ ^^°"^ 
case on the subject is that of Lickharrow v. Mason (x), Lwkharrow 
which establishes clearly the doctrine itself, and in ^- ^a^'"^- 
addition lays down the rule that it may be lost by the How the right 
bill of lading for the goods being indorsed (?/) by the ™^y ^^ '°^'- 
vendee to a hona fide . indorsee for valuable considera- 
tion without notice of the bankruptcy or insolvency. 
The right, as its name imports, only exists whilst the 
goods are in transit, and directly they come into the 
actual or constructive possession of the vendee the right 
is gone. It is not always easy to decide whether goods 
are "in transitu" or not, for there may be cases of 
constructive possession of the vendee not always very 
apparent J the rule to be collected from all the cases 
has been well stated to be " that they are in transitu so When the 
long as they are in the hands of the carrier as such, f^^'^t^^be ''An 
whether he was or was not appointed by the consignee, transitu," 
and also so long as they remain in any place of deposit 
connected with their transmission. But that if, after 



(s) Dixon T. Tates, 5 B. & Ad. 313 ; Marvin v. Wallace, 25 L. J. (Q.B.) 
369. 

(t) Per Alderson, B., White y. Spettigue, 13 M. & W. 608. 

(u) Wiseman v. Vanderput, 2 Vern. 203, seems to be the first case in 
which it was acted upon. 

(x) 1 S. L. C. 756; 2 T. R. 63. 

(y) This means by the goods being sold for ralue ; the bill of lading is 
the document of title to them, and is negotiable. 
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OF CONTBACTS AS TO OOODS, 



The vendee 
may shorten 
the period of 
transit. 



their arrival at their place of destination, they be 
warehoused by the carrier whose store the vendee uses 
as his own, or even if they be warehoused by the vendor 
himself and rent be paid to him for them, that puts an 
end to the right to stop in transitu" (z). The mere 
giving of a delivery order to the purchaser does not 
operate as a constructive delivery of the goods so as to 
prevent the right of stoppage in transitu (a), and if the 
vendor only delivers part of the goods, intending to 
retain the remainder, his right of stoppage will still exist 
in respect of the remainder unless the delivery of the 
part is in the name of the whole, in just the same way 
as the right of lien would also exist in any part of the 
goods retained in the vendor's possession. The vendee 
may shorten the period of transit by taking them from 
the possession of the carrier before the ordinary time, 
and if the goods ought to be given up by the carrier he 
cannot prolong the vendor's right of stoppage by im- 
properly refusing to give them up (b). When the 
transitus is once ended no subsequent transit can revive 
the vendor's right. 



How the 
stoppage in 
transitu may 
be effected. 



For the vendor to exercise this right, it is not essen- 
tial that he should actually seize the goods, but the 
stoppage may be effected by giving a notice to the 
carrier or other forwarding agent. If a servant of the 
carrier is conveying the goods, notice may be given to 
the servant or the principal ; but if to the principal, it 
must be given in time to enable him to inform the 
servant before he delivers them (c). 



Wentworth t. 
Outhwaite. 



In the case of Wentworth v. Outhwaite (^, in the 
judgment of the Court, it is stated as follows : " What 
the effect of stoppage in transitu is, whether entirely 



(z) 1 S. L. C. 818, 819. 

(a) M'Ewan v. Smith, 2 H. of L. Cas. 209. 

(6) 1 S. L. C. 822, 823. 

(o) Whitehead v. Anderson, 9 M. & W. 518. 

(rf) 10 M. & W. 451. 
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to rescind the contract, or only to replace the vendor 
in the same position as if he had not parted with the 
possession, and entitle him to hold the goods until 
the price is paid, is a point not yet finally decided ;" 
hut the majority of the Court there were of opinion Better opinion 
that it is not a rescission of the contract, but at the 'n^transftu^^^ 
most a re-vesting of the possession in the vendor, and does not 
there seems hut little doubt that this is the correct law contract. ^ 
on the subject. 

As before stated, this right may be lost by the hond Assignee of 
fide indorsement of the bill of lading without notice dorsemJni^Jf 
and for value. Formerly, however, any such assignee bill of lading 
would not have been able to sue in his own name, but his'Jj^Tiiame. 
this was altered by 18 & 19 Yict. c. Ill; and, in 
addition to this statute, it may here be also noticed 
that now, under the provisions contained in the Judi- 
cature Act, 1873 (e), any absolute assignee of a chose 
in action, after giving notice of the assignment to the 
debtor, trustee, or other person from whom the assignor 
would have been entitled to claim, may sue in his own 
name. 

The rights of a vendor having sold goods are, if the Rights of a 
property in them has not passed to the vendee, to sue breach by 
him for damages for his breach of contract ; and if the vendee. 
property has passed, to sue him for their price ; and in 
this latter case, although the vendor has retained the 
goods in respect of his lien, the action will equally be 
" for the price of goods sold " in just the same way as if 
they had been delivered (/). If the vendor does not 
duly deliver the goods, the vendee's right will be to 
bring an action in respect of the breach of contract ; 
and by the Mercantile Law Amendment Act {g) it Mercantile 
is provided that in all actions for breach of contract Law Amend- 

'^ ment Act, 
1856. 

(e) 36 & 37 Vict. c. 66, s. 25 (6). 

(/) See Judicature Act, 1875, 1st Sched., Appendix A., part 2, sec. 2. 
{g) 19 & 20 Vict. c. 97, s. 2. See this also noticed, post, part ill. ch, i. 
"On Damages," pp. 351, 352. 

G 
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OF CONTEACTS AS TO GOODS, 

to deliver specific goods for a price in money, on ap- 
plication of the plaintiff, and by leave of the presiding 
judge, the jury, if they find for the plaintiff, shall also 
find (1) what are the goods in question, (2) what (if 
any) is the sum the plaintiff would have been liable to 
pay for delivery thereof, (3) what damage the plaintiff 
will have sustained if the goods should be delivered 
under execution as thereinafter mentioned, and (4) what 
damages if not so delivered ; and thereupon, on judgment 
for the plaintiff, execution may be ordered to issue for 
the delivery of the goods (on payment of such sum (if 
any) as shall have been found to be payable by the 
plaintiff as aforesaid), without giving the defendant the 
option of retaining the same upon paying the damages 



Definition of A Warranty is sometimes given by a vendor of goods 
a warranty, qj^ j^j^gij. g^ig. A warranty may be defined as some 
undertaking expressly given' or arising by implication 
on the sale of goods ; and an untrue warranty is not 
the same as a misrepresentation, for that precedes and 
induces the contract, and gives the person to whom it 
is made the right to repudiate it, whilst a warranty 
is made contemporaneously with the contract, and its 
breach does not at all vitiate it, but gives the right to 
the remedies hereinafter detailed Qi). A warranty, 
too, should be carefully distinguished from a gua- 
rantee («). 

Warranty On an express warranty, it must be noted that if 

subsequent to y^g^^g. subsequently to the contract, it would be void 
and of no effect for want of consideration (&) ; and as to 
What will what will, and what will not, amount to a warranty, 
amount to |.]^g j,^jg ^^ ^}^g prggg^t dav has been well stated to be 

3, wsrr3iity. 

that " every affirmation at the time of a sale of personal 



(A) On this distinction see notes to Chandelor v. Lopus, 1 S. L. C. 174, 
175, and also the case of Pasley v. Freeman, 2 S. L. C 64r. 
(i) As to which, see ante, pp. 40-42. 
(*) Roscorla v. Thomas, 'A Q. B. 234. 
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chattels is a warranty, provided it appears to have heen 
so intended " (I). It would appear, upon this rule, that 
the well-known case of Chandelor v. Lopus (m) would now Chandeior y. 
be decided differently, for there, on the sale of. a stone, ^°P^- 
it was affirmed that it was a Bezoar stone, and yet it 
was held no action lay. However, if, on any contract 
for sale, the words used are merely the ordinary puffing 
of the articles, no action will lie ; and though the above 
rule is plain, yet the most that can be said on it is that 
it must be a question of intention in each particular 
case. An implied warranty may sometimes arise gene- implied 
rally and universally, e.g., on the sale of certain specified ''^*"^° ^■ 
goods, there is an implied warranty that they exist and 
are capable of transfer ; or such a warranty may arise 
sometimes by the mere custom or usage of some par- 
ticular trade or business. 

As to whether there is on the sale of goods any im- Wan-anty 
plied warranty of title, the rule has usually been stated "^ ''"''■ 
to be that there is not («) ; but this is an old rule, to 
which various exceptions have been introduced, and 
Mr. Benjamin, in his treatise on the Law of Sale of Per- 
sonal Property (o) (to which the student is referred for 
an examination of the cases on the point) says : " The Euie as stated 
rule at present would seem to be stated more in accord- s°ie'o°f ''"""' 
ance with the recent decisions, if put in terms like the Personal 
following : — A sale of personal chattels implies an affir- ^"^^^ ^' 
mation by the vendor that the chattel is his, and therefore 
he warrants the title, unless it be shewn by the facts and 
circumstances of the sale that the vendor did not intend 
to assert ownership, but only to transfer such interest 
as he might have in the chattels sold." This is, it is 
submitted, the most correct way of answering the 
question. Is a warranty of title implied on the sale of 
goods ? 

(0 Per Buller, J., in Pashy t. Freeman, 3 T. R. 37. 

(m) 1 S. L. C. 173 ; 2 Coke, 2. 

(n) Morley v. Attenborough, 3 Ex. 500 ; Chitty on Contracts, 407, 408. 

(o) Page 523. 

G 2 

Digitized by Microsoft® 



84 



OF CONTRACTS AS TO GOODS, 



No warranty 
as to quality 
of goods 
generally, the 
maxim being 
caveat emptor^ 



Warranty 
from trade- 
mark, &c. 



There is also, generally, no implied warranty of the 
quality of goods, the maxim of caveat emptor (let the 
buyer beware) applying : but where they are expressly 
sold for a particular purpose, there is an implied war- 
ranty that they are reasonably fit for that purpose; 
also, on the sale of provisions, there is an implied war- 
ranty that they are wholesome; and on the sale of 
goods by sample there is an implied warranty that 
they will accord to the sample, but nothing further. 
And if any article is sold with a trade-mark, label, or 
ticket, &c., thereon, or any statement thereon of the 
weight, quantity, or quality thereof, a warranty is im- 
plied that the trade-mark, label, or ticket, &c., is 
genuine and true, and that any such statement is not 
in any material respect false, unless the contrary is 
expressed in writing, signed by or on behalf of the 
vendor, and delivered to, and accepted by, the ven- 
dee (p). 



A warranty 
does not ex- 
tend to 
apparent 
defects. 



If a fact is known to a purchaser at the time of the 
sale, or might have been so known to him (take, for 
instance, the familiar example of a horse being war- 
ranted sound, and wanting an ear or a tail), a warranty 
will not protect the purchaser ; and where an article is 
sold expressly with all faults, the only case of defect 
for which the purchaser can sue the vendor is where 
the vendor has used artifice to prevent the purchaser 
discovering it. It would not be sufficient to merely 
shew that the vendor knew of the defect (q). A war- 
ranty does not extend to protect a purchaser from 
some latent defect which the vendor could not with 
reasonable skill or diligence have discovered (r). 



Remedies for 
breach of 
warranty. 



In all cases of breach of warranty there are two 



(i)) 25 & 26 Vict. c. 88, ss. 19, 20 ; Chitty on Contracts, 407, 416. As 
to trade-marks generally, see post, pp. 152-1S4. 
(7) Chitty on Contracts, 418. 
()■) Randall v. Neusom, 45 L. J. (Q.B.) 364. 
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remedies open to the purchaser, viz., (1) he may sue 
for damages for the breach of the warranty, and (2) in 
an action brought against him for the price, he may 
set off the breach in its reduction. In the case of an 
executory contract, i.e., where goods are to be made, 
there is an additional remedy open to the purchaser ; 
for, provided he has not precluded himself by doing 
more than examining or trying the article, he is en- 
titled to return it. So, also, he may return goods sold 
according to sample (s). 

There seems to be no doubt (notwithstanding Black- There may be 
stone (i) states to the contrary) but that there may be " '■J'^^^'^^y ^"5 

„ „ / \ •'a future event. 

a warranty for a future event (m). 

Goods are frequently delivered to some person not 
their absolute owner, and a bailment thus constituted. 
A bailment has been defined as " a delivery of a thing Definition of 
in trust for some special object or purpose, and upon " bailment. 
an undertaking express or implied to conform to the 
object or purpose of the trust " (w). Different classi- Division of 
fications of bailment have been given, but perhaps the ^^]T^\^^- 
best is found in the judgment of Lord Holt, in the Coggs v. 
leading case of Coggs v. Bernard (x), where they are ^^"^'''^• 
divided as follows : — 

1. Depositum — where goods are delivered to be 
kept by the depositee without reward for the bailor ; 

2. Commodatwm — where goods are lent to some 
person gratis to be used by him ; 

3. Locatio rei — where goods are lent out to a person 
for hire ; 



(s) Chitty on Contracts, 419. 

(i) 3 Bl. Com. 166. 

(m) Chitty on Contracts, 419-422, and the authorities there cited. 

(vi) Broom's Corns. 785. 

(x) 1 S. L. C. 194; Lord Raymond, 909. 
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4. Vadium — where goods are pawned or pledged ; 

5. Locatio operis faciendi — where something is to be 
done to goods, or they are to be carried for reward ; 
and 

6. Mandatum — where goods are to be carried gratis. 

Depositum and Of the above, let US first deal with those bailments 
mandatum. called depositum and mandatum, they being exactly 
similar to each other in respect that each is the doing of 
some act voluntarily and without reward. Now, in any 
case of a merely voluntary nature a person cannot be 
compelled to do the act required, for a simple contract 
requires a valuable consideration (y), and therefore it is 
said that a voluntary bailee is not liable for non 
feasance, so that though from his not doing what he has 
contracted to do damage may have arisen to the other 
party, yet he is not liable (z). But if a bailee enters 
upon the bailment, as by accepting a deposit of goods, 
there is sufficient consideration by the entrusting of 
him to create a duty in him to perform the matter pro- 
perly, and if he does not do so he is liable, if he is 
guilty of such default as to amount to gross negligence, 
and the before-mentioned case of Copgs v. Bernard (a) 
Facts in Coggs is a direct decision on this point. The facts in that 
V. Bernard. ^^^^ were that the defendant had promised the plaintiff 
to take up several hogsheads of brandy then in a cer- 
tain cellar, and lay them down again in a certain other 
cellar safely and securely ; and by the default of the 
defendant one of the casks was staved, and a quantity 
of brandy spilt. It was decided that the plaintiff was 
entitled to recover, notwithstanding the defendant was 
not to be paid, but that a voluntary bailee was only 
liable for gross negligence. This, then, is the general 



(?/) Ante, p. 27, 31. 

(«) Elsee V. Gatward, 5 T. R. 143. 

(,p) 1 S. L, C. 188 ; Lord Raymond 909. 



Digitized by Microsoft® 



AND HEREIN OF BAILMENTS. 87 

principle of law governing the liability of voluntary 
bailees, but it has been in some slight degree altered, it 
being now decided that if a voluntary bailee is in such 
a situation as to imply skill in what he undertakes to 
do, an omission to use that skill is imputable to him as 
gross negligence (b). 

Thus in the case cited below (b), it was held that a wnson v. 
person who rode a horse for the purpose of exhibiting ■®"'*- 
and offering him for sale, though he was to receive no 
reward for doing so, was yet bound to use such skill as 
he possessed, and that he being proved to be conversant 
with and skilled in horses, was equally liable with a bor- 
rower for an injury done to the horse. 

In the above cases of mandatum and depositwni the 
reason of the bailee being only liable for his gross 
neglect is the fact of the bailment being altogether for 
the bailor's benefit ; but in the case of the bailment 
called Gommodatum, as the benefit is reversed to the Commodatum. 
bailee so is the liability different, and here the bailee 
will be strictly bound to use the utmost care, and will 
be liable for even slight neglect, so that if a person 
lends a horse to another, and he lets his servant ride it, 
and it is injured without any fault on his or his ser- 
vant's part, that will be quite sufficient slight neglect 
on his part to render him liable, for the horse was lent 
to him, and he had no right to let his servant ride 
it (a). 

In the bailment locatio rei, or hiring of goods, the Locatio rei. 
bailee is bound to use ordinary diligence, and is liable 
for ordinary neglect, for here the bailment operates for 
the benefit of both parties ; for that of the bailee in 
that he has the use of the goods, and for that of the 



(6) Wilson V. Brett, H M. & W. 113 
(c) 1 S. L. C. 215. 
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bailor in that he has the amount agreed to be paid for 
the hire. 

Vadrnm or So also the bailment vadium, or pawn, is for the 

accT?um benefit of both parties, the pawner getting a loan of 
accep urn. ^^^^^j ^^^ the pawnee getting the use of the chattel, 
or interest, or both, and so the liability of the pawnee is 
only to use ordinary diligence. To constitute a valid 
pledge there must be either an actual or constructiye 
delivery of the article to the pawnee, and the bailee 
here looks not only to the property but to the person 
of the bailor, for if the subject of the bailment is lost 
and the bailee has used a proper amount of diligence, 
and the loss has occurred without any fault on his part, 
he may sue the bailor for the amount of the debt (d). 
It is not sufficient to exonerate a bailee from responsi- 
bility for the loss of the subject of the bailment to shew 
that it was stolen, but he must also shew that he used 
due care to protect it (e). As to the right of the 
bailee in this kind of bailment, it was stated by Lord 
Holt in his judgment in Cogffs v. Bernard (/) that if it 
will do the article no harm he may use it (as, for in- 
stance, the wearing of a jewel pawned), but such user 
will be at the peril of the bailee ; but if the article will 
be the worse for using, then it must not be used, and 
the law now seems to be that the pawnee is generally 
never justified in so using the article pawned, except it 
be of such a nature that the bailee is at some expense 
to maintain it (as, for instance, a horse which would 
require to be fed), for in such a case as this the bailee 
may use it in a reasonable way to recompense him for 
his expenditure (^). 

Distinctions A pawn requires to be carefully distinguished from 

between a 
pawn, a lien, 

((i) 1 S. L. C. 219. 

(e) Cliitty on Contracts, 432. 

(/) 1 S. L. C. 201. 

((/) See Ibid. ; Chitty on Contracts, 433. 
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a lien, and from a mortgage of personal estate (h). A and a moit- 
lien but gives a right to retain property and no active pefso"^! 
right in respect of it (i), a mortgage passes the actual property. 
property in the goods to the mortgagee, but a pledge 
simply gives a special or qualified property, and a 
limited right of possession. The proper remedy of a 
pawnee to recover his money is on reasonable notice to 
sell the subject of the pledge or to sue, or if necessary 
he may adopt both remedies (k). 

A certain practically very important kind of pawnees Pawnbrokers. 
or pledgees are pawnbrokers, and at common law they 
stand on the same footing as other bailees of that class, 
and liable, therefore, as before stated. But it must 
appear that the system of pawning to those who 
make it their special and peculiar business is open to 
many abuses, both from the necessities persons may be 
under to induce them to pledge, the desire of others 
to part with things to which they have no right beyond 
that of possession, and the opportunities that pawn- 
brokers may have of advantaging themselves to the 
injury of the pawners, and accordingly the legislature 
has specially dealt with the subject. The present 
statute is the Pawnbrokers Act, 1872 (J), which, how- Pawnbrokers 
ever, only deals with loans up to the sum of £10, and ■^'='' ^^''^• 
as to loans beyond that amount the ordinary law of 
pawns applies (m). By this statute every pledge must 
be redeemed within twelve months from the day of 
pawning, with seven additional days of grace (w), and 
if not redeemed within that time, and the amount for 
which the article is pledged does not exceed 10s., it 
becomes the pawnbroker's absolute property (o) ; but if 
for above 10s. then it is still redeemable until actual 



(A) See 1 S. L. C. 217. 

(») See ante, p. 79. 

Ik) 1 S. L. C. 216, 217. 

(0 35 & 36 Vict. c. 93. 

(m) On the old law, see Pennell t. Attenborough, 4 Q. B. 868. 

(«) 35 & 36 Vict. c. 93, s. 16. 

(o) Sec. 17. 
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sale (p), and any such sale is only to be by public 
auction, and the surplus after the costs of the sale and 
Pawnbroker is the amount of the pledge is to be accounted for (q). As 
riabielor'ros's^ to an injury to the subject of the pledge by fire, formerly 
by fire. the pawnbroker was not liable unless it was proved 

that the fire took place through his default or neglect, 
but now he is absolutely so liable, and is, to protect 
himself, empowered to insure to the extent of the value 
of the goods (r). Formerly, also, as to goods which had 
been stolen, neither the pawnbroker nor a purchaser 
from him had a right to retain the goods as against the 
true owner, but now, upon conviction of the thief, the 
Court has a discretion to allow the pawnbroker to retain 
the goods as a security for the money advanced, or to 
order them to be returned to the true owner (s). If by 
the default or neglect of the pawnbroker the pledge 
sufi'ers any injury or depreciation the owner may recover 
summarily a reasonable satisfaction for the same (t). 

Locatio There remains but to consider that kind of bailment 

operis faciendt. classified by Lord Holt as locatio ojaeris faciendi, and 
as to this it is of two kinds ; either a delivery to one 
exercising a public employment, e.gi., a carrier, or a 
delivery to a private person, e.g., a factor or wharfinger. 
In the case of As to this latter kind they are only liable to do the 
aniTthos^e"""'' ^^^* they Can, or, in other words, are bound only 
exercising to use Ordinary diligence, so that such a bailee would 
employment. ^^^ ^® liable for a robbcry of goods happening without 
his fault, but in such a case it would have to be very 
clearly shewn that no care on his part could have pre- 
vented the robbery. On the other hand, as to the 
former kind, such a bailee stands in the position of 
an insurer liable for all losses, except those occurring 
by the act of Grod (u) or the king's enemies, and 

(p) 35 &36 Vict. c. 93, s. 18. 

(5) Sec. 19. 

(r) Sec. 27. 

(s) Sec. 30. 

(0 Sec. 28. 

(m) As to what will amount to an " act ,if God," we may quote the 
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the reason on which this rule is founded has been 
stated with regard to carriers as follows : — " This is a 
politic establishment contrived by the policy of the 
law for the safety of all persons, the necessity of whose 
affairs oblige them to trust these sort of persons, that 
they may be safe in their ways of dealing ; for else 
these carriers might have an opportunity of undoing 
all persons that had any dealing with them by com- 
bining with thieves, &c., and yet doing it in such a 
clandestine manner as would not be possible to be 
discovered " («). But the above, though the correct 
rule at common law, is not so now, and it will be best 
to consider now seriatim, the law of carriers, and then 
pass on to the law of innkeepers. 

A common carrier has been defined as one who under- Definition 
takes to transport from place to place for hire the "^ ™m™<'° 
goods of such persons as choose to employ him (y), and 
the rule is that to constitute a person a common 
carrier he must hold himself out expressly, or by 
course of conduct, as ready to engage in the transporta- 
tion of goods for hire as a business, not merely as a 
casual occupation pro hoc vice, and that a person who 
may undertake chance jobs is not a common carrier (z) ; 
also that he must be a person plying from one fixed 
terminus to another ; but it has been held in a re- 
cent case that a barge-owner who let out a barge to 
different persons for different voyages was a common 



words used by Brett, J., in delivering the judgment of the Common Pleas 
Division of the High Court of Justice, in the recent case of Nugent v. 
Smith (L. R. 1 C. P. Div. 22, 23) : " An injury can only be said .... to 
have been occasioned by the act of God, when it has been occasioned 
directly and not indirectly by the extraordinary action of some physical 
force, the consequences of which could not be averted, or by some un- 
expected and extraordinary natural occurrence, which human foresight 
could not foresee, nor human power resist or prevent." It should, how- 
ever, be noticed that the direct decision in this case has lately been reversed 
on appeal (see Law Joui-nal, Notes of Cases, 17th June, 1876, p. 133), but 
what is stated above does not appear to have been dissented from. 

(x) Per Lord Holt, in his judgment in Coggs v. Bernard, 1 S. L. C. 202. 

(!/) Palmer v. Grand Junction By. Co., 4 M. & W. 247. 

(s) Chitty on Contracts, 439. 
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carrier, and liable as such, although he did not ply 
between any fixed termini, and the customer fixed in 
each particular case the point" of arrival and depar- 
ture (a). Kail way companies, as to goods which they 
ordinarily carry, are common carriers. 

Liability of The liability of a carrier at common law was for every 

common Uw ^°^^' Gxcept it arose by the act of God or the king's 
enemies, and the reason of this extraordinary liability 
was as has been stated by Lord Holt in his remarks 
on the subject already set out (6). It was fully in the 
power of carriers however to make any special contracts 
with their customers, in which their liability might be 
limited in any way agreed upon, and it became their 
practice to put up in their warehouses notices limiting 
their liability, and then if it could be proved that such 
a notice on which a carrier relied was brought to the 
knowledge of any particular customer, then as to him 
it was held to constitute a special contract, but if it 
could not be brought to his knowledge it was utterly 
inefi"ectual. No such notice, however, exonerated the 
carrier from liability for gross negligence (c). 

It was evident that this state of things could not 
continue, for it was constantly a difficult thing to 
determine whether in each particular case the notice 
had been brought to the customer's knowledge. Ac- 
The Carriers cordiugly the Carriers Act - (d) was passed, which 
t%S) ^"'' *' provides (e) that no such carrier shall be liable for the 
loss of, or injury to, any valuable articles of the nature 
there specified, — such as gold, silver, watches, clocks. 



(a) Liver Alkali Co. v. Johnson, L. E. 9 Ex. 338. In tliis case, however, 
Brett, J., dissented from the opinion of the majority of the Court, viz., 
Blackburn, Mellor, Archibald, and Grove, JJ. 

(b) Ante, p. 91. 

(c) Wyld V. Pickford, 8 M. & W. 443. 

Id) 11 Geo. 4, and 1 Wm. 4, c. 68. This Act only applies to carriers by 
land. As to carriers by sea, see post, ch. vi. p. 146. 
(e) Sec. 1. 
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bills, notes, title deeds, stamps, engravings, silks, &e., 
contained in any parcel, which shall have been de- 
livered, either to be carried for hire or to accompany 
the person of any passenger, where the value of such 
article shall exceed £10 ; unless at the time of the 
delivery of such article to be carried its value and 
nature shall have been declared, and an increased rate 
of charge paid, or agreed to be paid, which increased 
charge may be received, provided it is legibly notified 
in a conspicuous part of the of&ce or warehouse, and 
such notification is to bind without proof of its having 
come to any customer's knowledge (/). The statute 
also provides {g) that no public notice or declaration 
shall have any binding effect, but nothing in the Act 
is to be construed to annul or in anywise afi'ect any 
special contract between the carrier and the cus- 
tomer (h), and nothing in the Act is to extend to 
protect any carrier from any loss arising from the 
felonious acts of any person in his employ, or to pro- 
tect any employee from any loss arising from his own 
personal misconduct or neglect (i). Although a cus- 
tomer may declare a package to be of some particular 
value, in the event of its loss the carrier is not pre- 
cluded by that value, but may demand proof of the 
actual value, which is all he is to be liable for (k). 

In cases of goods not of the kind mentioned in the Where this Act 
Act, or when the value is not above £10, then, in the ^°^\'"'}' ^PP'y 

' ; ' carrier s com- 

absence of any special contract, the carrier's common mon law 
law liability remains by the express provision of the I'em'ains. 
Act, notwithstanding any public notice (I). 

Eailway companies frequently escaped the provisions 
of this Act by putting notices on the receipts given to 

(/) 11 Geo. 4, and 1 Wm. 4, c. 68,s. 2. 

(g) Sec. 4. 

(It) Sec. 6. 

(0 Sec. 8. 

(k) Sec. 9. 

(0 Sec. 4. 
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The Railway 
and CaDal 
Traffic Act, 
1854. 



Difficulties in 
construing 
this Act. 



persons delivering goods to be carried, and this was held 
to constitute a special contract between the parties. The 
Eailway and Canal Traffic Act, 1854 (m), therefore pro- 
vides (n) that no such notice shall have any effect, but 
that nothing therein contained is to prevent companies 
from making such conditions with respect to the forward- 
ing and delivering of any goods as shall be adjudged by 
the court or judge before whom any question relating 
thereto shall be tried, to be just and reasonable, and no 
special contract, as to the forwarding and delivering of 
any goods, shall be binding upon any one unless signed 
by him or the person delivering the goods to be 
carried. Very great difficulty has arisen on the con- 
struction of this provision, as to whether the statute 
only requires that there should be some special contract, 
and requires nothing as to the conditions to be con- 
tained in it, and that in addition to a special contract 
in writing signed reasonable conditions may bind 
which are not made part of a contract, but only given 
notice of, or to put the matter more directly in the 
shape of two questions, 1. When a condition is reason- 
able, does it require also to be reduced into writing 
and signed ? and 2. When there is a special contract, 
can the question of its reasonableness be gone into ? 
However, the weight of authority is certainly to 
answer both questions in the affirmative, and to treat 
the words " special contract " and " conditions," used 
in the Act, as synonymous terms (o), so that there must 
always be a special contract in writing signed, and rea- 
sonable conditions contained therein. The same section 
of the Act also exempts companies from liability for 
loss beyond, (1) for horses the sum of £50, (2) neat 
cattle £15, and (3) sheep and pigs £2 per head, unless 



(m) 17 & 18 Vict. c. 31. 

(n) Sec. 7. 

(o) Simons v. Great \Yestem Sy. Co., 18 C. B. 805 ; McManus v. Lanca- 
shire By. Co., 2 H. & N. 693 ; North Stafford. Sy. Co. v. Peek, E. B. & E. 
986 ; and on appeal to the House of Lords, 32 L. J. (Q.B.) 241, in which 
the judges were divided in their opinion. 
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a higher value is declared, and an increased rate paid, 
or agreed to be paid, to be notified as tinder the Car- 
riers Act. 

It has also been provided by the Eailway Eegulations Railway 
Act, 1868 (p), that where a company by through book- ^'f Iggs"' 
ing contracts to carry partly by rail or canal and sea, a 
condition exempting such company from liability from 
any loss by danger of seas and navigation, published 
in a conspicuous manner in the office where the booking 
is effected, and printed in a legible manner on the 
receipt note, shall be perfectly valid. 

The carrier's duty is to carry all goods delivered to The duty of 
him of the kind that he usually carries, provided that * <='''^'^'^''- 
he has room in his carriage, and the person delivering 
them is ready to pay his proper charge, such carrying 
to be by his ordinary route, and with reasonable dili- 
gence, and with regard to his charges for carrying, 
though he is entitled to be paid beforehand, yet he is 
not entitled to be paid before he has received the goods 
for carriage, so that in an action against him for not 
carrying it is sufficient to allege readiness and wil- 
lingness to pay the amount of the carriage without prov- 
ing actual tender of it (q). His liability ceases at the 
termination of the carrying, and where goods delivered Carriage by a 
to a railway company to be carried are carried partly on pany Tver™" 
that and partly on another line, the original company their own and 
will generally be liable unless they restrict their liability pany's^ Une™' 
by a condition to that effect (r). As a general rule the The person to 
person to sue the carrier is the consignee, but if the ^"^^'^^au'^ the 
consignee has not acquired any property in the goods, consignee. 
then the consignor. It is the duty of any person 
delivering goods of a dangerous character to be carried As to dan- 
to give notice of their dangerous character (s), and it g^'^^^g"" ^■ 



{p) 31 & 32 Vict. u. 119, s. 14. 

(<;) Fickford Y. Grand Junction By. Co., 8 M. & W. 372. 
(r) Zung r. South Hasten By. Co., L. R. 4 Q. B. 539. 
(s) Farrant v. BarMS, 31 L. J. (C.P.) 137. 
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is provided by statute {f) that where goods of a specially 
dangerous character are delivered to be vyarehoused or 
carried, the true name or description of such goods, 
with the words " specially dangerous," must be marked 
on them, and a notice in writing given to the ware- 
houseman or carrier, or the person so delivering them 
is subject to imprisonment or fine. 



As to railway 
passengers' 
personal 
luggage. 



Eailway companies are bound to carry passengers' 
personal luggage free of extra charge, and their lia- 
bility as to it is that of common carriers, unless the 
passenger has taken it peculiarly into his custody (u). 
As to what will be comprehended under the term 
" personal " or " passenger " luggage, it may be stated 
to mean not only wearing apparel, but all things which 
for convenience a passenger would ordinarily carry 
with him (a;). 



Liability of 

carriers 

of passengers 

for injury to 

passengers. 



With regard to the subject of the liability of carriers 
of passengers for injuries done to them, although it 
cannot be considered under the heading of the present 
chapter, yet it may be here convenient to inform the 
student that it is very different to that of common 
carriers of goods, who, as we have seen, are at common 
law insurers. The contract of a carrier of passengers is 
only to carry safely and securely as far as care and fore- 
thought on his part can go, and if an accident which he 
could not have prevented takes place, he is under no 
liability. There must be some negligence on his part 
shewn, and there must be no contributory negligence on 
the part of the passenger ; a prima faeie case of neglect 
on the carrier's part will, however, be always made out 
by shewing that the vehicle was under his absolute 



(0 29 & 30 Vict. p. 69, s. 3. 

(u) Richards v. London^ Brighton, and South Coast Rij. Co., 7 C. B. 839 ; 
Talley v. Great Western Sy. Co., L. R. 6 C. P. 44, 

(x) See on this point Phelps v. Londnii and North Western Rtj. Co., 34 
L. J. (C.P.) 259. 
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control. This subject is considered hereafter under see hereon, 
our division " Torts " (w). post, part 2, 

^•' ' en. lu. 

An innkeeper may be defined as one who keeps a Definition of 
house where the traveller is supplied with everything ^""^ innkeeper. 
that he has occasion for while on his way (%). He 
stands to a certain extent in a public capacity, and it His duty. 
is his duty to receive all guests with their goods who 
come to him, provided they are not drunk or dis- 
orderly, or suffering from any contagious disorder, and 
they tender to him a proper and fair amount for his 
charge ; and if an innkeeper fail in this his duty, he is 
liable to be indicted, or to have an action for damages 
brought against him (a). By the common law the lia- His liability 

1.1.. p .T . I . T" rt nat common 

bility 01 an innkeeper is very extensive, being tor ail j^^ 
losses except those arising by the act of God, the 
King's enemies, or the fault of the guest, for very 
much the same reason, probably, as has been before 
stated with regard to carriers (6). The leading case on 
the liability of innkeepers is Calye's Case (e), in which Caiye's Case. 
it is laid down that to charge an innkeeper the following 
circumstances are necessary : — 

1. The inn ought to be a common inn, so that in the 
case of lodging at. some private person's house, and a 
robbery there occurring, the landlord would not neces- 
sarily be liable. 

2. The party ought to be a traveller or passenger. 

3. The goods must be in the inn, and for this reason 
the innkeeper is not bound to answer for a horse put 
out to pasture. 



(j/) Post, part 2, ch. vi. p. 329, et seq. 
(») Thompson t. Laey, 2 B. & A. 283. 
(a) Fell V. Knight, 10 L. J. (Ex.) 277. 
(6) See ante, p. 91. 
(c) 1 S. L. C. 122; 8 Coke, 32. 

H 
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4. There must be a default on the part of the inn- 
keeper or his servants ; and 

5. The loss must be to moveables, and therefore if a 
guest be beaten at an inn, the innkeeper shall not 
answer for it. 

The Inn- The liability of innkeepers being, as above stated, so 

(26^27^ Vict, extensive, it was only natural it should be restricted 
c. 41). in like manner as has been shewn the liability of 

carriers was restricted ; and by the Innkeepers Act (d) 
it is provided (e) that no innkeeper shall be liable to 
make good any loss or injury to goods or property 
brought to his inu (not being a horse or other live 
animal, or any gear appertaining thereto, or any car- 
riage), to a greater amount than £30, except (1) where 
the goods are stolen, lost, or injured through the wil- 
ful neglect or default of the innkeeper or any person 
in his employ ; or (2) where the goods are deposited 
with him expressly for safe custody, in which latter 
case he may demand that the goods shall be placed in 
a sealed box or other receptacle. If an innkeeper 
refuses to receive goods for safe custody, or if by his 
default the guest is unable to so deposit them, he is 
not to have the benefit of the Act (/), and he must 
cause at least one printed copy of sect. 1 to be exhibited 
in a conspicuous part of the hall or entrance to the inn, 
and will only be entitled to the benefit of the Act 
whilst so exhibited (g). 

Innkeeper may An innkeeper has no right to detain his guest's 
detain guest's person till his bill is paid, but he has a right of lien on 
not^hTs person, property brought by the guest to the inn, notwith- 
to get standing even that the property does not belong to the 



(d) 26 & 27 Vict. u. 41. 

(e) Sec. 1. 
(/) Sec. 2. 
(Sr) Sec. 3. 
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guest, or is not ordinary traveller's luggage (h). As Liability of 
before noticed on the decision in Calye's Case a lodging- or'^foarii'Dg-^ 
house or boarding-house keeper is not liable as an house keeper 
innkeeper ; he is liable only to a less degree, his duty as^innkeeWs 
being to use an ordinary amount of care with regard 
both to his guest and his guest's goods (i). 

We have now gone through the different kinds of 
bailments in Lord Holt's division in Goggs\. Bernard (k), 
on which it is apparent that another classification 
(which has been stated in various text books) may be 
given. It has the advantage of simplicity, and is as Another 

follows ' classification 

of bailment. 

1. Bailments exclusively for the benefit of the bailor. 
(This will include those styled defositum and man- 
datum.) 

2. Bailments exclusively for the benefit of the bailee. 
(This will include those styled eommodatum.) 

3. Bailments partly for the benefit of the bailor and 
partly for the benefit of the bailee. (This will include 
those styled locatio rei, vadium, and locatio operis 

faeiendi.) 

There being a property in the case of goods bailed Bailor or 
both in the bailor and bailee, generally speaking either general?''^ 
may maintain an action in respect of the same. maintain an 

action in 
~" respect of the 

Qi) Snead v. Watkins, 1 C. B. (N.S.) 267 ; Threlfall t. Barwick, L. R. ^""^^ ^"''^^^' 
7 Q. B. 711. 

(j) Dansey v. Richardson, 3 E. & B. 144. This case also shews the 
doubt on the point of the extent of the liability of such a person in case of 
a loss to his guest's goods, arising from his servant's negligence. 

(k) See ante, pp. 85, 86. 
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OF MERCANTILE CONTRACTS, AND 



CHAPTEE V. 

OP MERCANTILE CONTRACTS, AND HEREIN OF BILLS OF 
EXCHANGE, PROMISSORY NOTES, AND CHEQUES. 



Matters ALTHOUGH for Convenience the title given to this chap- 

tUs chapter *^^ ^^ ^^ " Mercantile Contracts," it must not be nnder- 
not exclusively stood that the matters treated of in it are exclusively 
so, but only more generally mercantile ; for instance, 
both agencies and partnerships may of course occur in 
matters not strictly mercantile. 



mercantile. 



Who are 
agents. 



Qui facit per 
aliuin facit 
per se. 



Persons not 
sui juris may 
nevertheless 
act as agents. 



It must be manifest that in many matters of ordi- 
nary business persons may be unable to do all acts 
coming within the scope of their transactions, and for 
this reason they employ other persons to act for them, 
and such persons are called agents for them the prin- 
cipals, and acts done by the agents are considered 
to be done by the principals by force of the maxim 
Qui facit joer alium facit per se. Grenerally speaking, 
what a person can do himself he may do by an agent, 
and, ordinarily speaking, an agent may be authorized 
by mere word of mouth, but to execute a deed an agent 
must be authorized by deed, and the agent that is 
allowed under the 1st and 3rd sections of the Statute 
of Frauds (I) must be authorized by writing. No 
person can authorize another to do for him what he 
cannot do himself, for naturally he cannot pass to 
another a power which he never had himself; but 
though this is so, persons who cannot do acts for them- 
selves are generally speaking competent to act as 

(0 29 Car. 2, c. 3. 
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agents, e.g., infants or married women, for they 
are exercising not their own, but another person's 
power (m). 

The powers of an agent vary according to the autho- 
rity he is invested with, and from these powers there 
are said to be three kinds of agencies : — 

1. Universal agency, which is the largest and widest Three kinds 
kind, being a general authority to do any acts without ° ^sencies. 
reference to their character, and this is not of constant 
occurrence. 

2. General agency, which is the next largest, signify- 
ing a power to do all acts in some particular trade, 
business, or employment, e.g., the authority that is 
vested in a wife to bind her husband for necessaries 
without any particular sanction on each occasion from 
him. 

3. Special agency, which is the most limited and most 
usual case of agency, being where a person has simply 
an authority to do some particular act for the prin- 
cipal (w). 

There is a very important difference to be noted Differences 
between universal and general agencies on the one hand, un'^eTs"!! 
and special agencies on the other hand, with regard and general 
to the power to bind the principal. In the former, 01™!!^™^ 
even although the act exceeds the agent's authority in hand, and 
the particular instance, yet if it comes within the scope on the other.'^^ 
of his ordinary authority the principal is liable (o) ; thus, 
for instance, supposing a servant to have a general 
authority to order goods for his master, and the master 
one day withdraws this authority, yet if the servant 



(m) See Story on Agency, p. 6 ; Co. Litt. 52 a. 

(re) Ibid., p. 23, et seq. 

(o) Smethurst v. Taylor, 12 M. & W. 545. 
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orders goods as theretofore, the tradesman not knowing 

of it, the master will be liable, because the act comes 

within the scope of the agent's ordinary authority. In 

the case of special agency this will not be so ; it is 

the duty of the party contracting with such an agent 

to inquire and see as to the extent of his authority, 

and if he exceeds it the principal cannot be liable (p). 

Omnis But although an act may be done without any autho- 

rTofraMtur ^^^J ^^°^ ^^^ principal, and therefore not bind him, yet 

et mandato if at the time of doing the act the agent professed that he 

'pamtur^'"' '"'^^ acting for the principal {q) it may be subsequently 

ratified by the principal, and become his act just as 

much as if he had authorized it beforehand, for the 

maxim is, omnis ratihabitio retrotrahitur et mandato 

priori asquiparatur (r). 

As to the effect An important point on the law of principal and 
ofgiTing credit g^ggjj^ is as to the effect of a person contracting with 

to an agent. => , • • tj. j. 4.1, i- e 

an agent giving credit to the agent ; oi course, gene- 
rally speaking, an agent incurs no personal liability, 
and the person contracting with him will charge his 
principal, but it may be that it is not known that he is 
an agent or who his principal is, or, though both the 
above facts are known, the agent not contracting as 
agent it may be preferred to charge him to his princi- 
pal. The law upon this point is that if the fact of the 
person being an agent is not known, or though the 
agency is known the name of the principal is not, 
though credit is first given to the agent, the principal 
on being discovered may be sued (s) ; but that if the 
principal is known, and credit has yet been given to 
the agent, the principal cannot afterwards be charged, 
for the person has made his election (t). The leading 



(p) Hast India Co. r. ffensley, 1 Esp. 111. 
(<7) Per Parker, J., Vere v. Ashbi/, 10 B. & C. 288. 
(r) Maclean v. Dunn, 4 Bing. 722. 

(s) Paterson i-. Gandesequi, 2 S. L. C. 347 ; 15 East, 62 ; Addison 
Gandesequi, 2 S. L. C. 356 ; 4 Taunt. 574. 
(i) Thomson v. Davenport, 2 S. L. C. 364 ; 9 B. & C. 78. 
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cases referred to below of Paterson v. Oandesequi, Patersm v. 
Addison v. Oandesequi, and Thomson v. Davenport, are ^<{^*^^i'^'> 

1 .... r ' Addtson V. 

usually quoted together upon this subject. Gandesequi; 

ThoTnson v. 
Davenport, 

The cases in which, contrary to the general rule, the cases in which 
agent incurs personal liability, may be stated to be as ^s^^^ P^f' 
follows : — 

1. Where the agent conceals his principal. Here 
we have just seen that though the agent is liable, it 
is in the option of the other contracting party to sue 
either principal or agent. 

2. Where he acts without authority, or after his 
authority has determined. But if he could not have 
known of the determination of his authority this would 
not be so ; thus, an action was brought for necessaries 
supplied to a woman after her husband's death whilst 
on a foreign Toyage, but before she knew of his decease. 
By his death her authority to bind him for necessaries 
was of course revoked, and his estate therefore could 
not be liable for them, and it was decided that she was 
not liable either on the before-stated ground (u). 

3. Where, though having authority, he exceeds that 
authority, or fraudulently misrepresents its extent. 

4. Where he specially pledges his own credit. 

5. Where though contracting as agent, he uses words 
to bind himself, e. g., if he covenants personally for 
himself and his heirs (aj). 

It was formerly a rule that where a British agent 



(m) 8mmt T. Ilherry, 10 M. & W. 1. 

{x) See hereon, Thomas v. Edwards, 2 M. & W. 216, and cases there 
quoted. 
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contracted for a foreign principal, the Britisli agent 
might be sued, because it was said there was no respon- 
sible employer ; but this is not now so, the rule being 
that in all cases of this kind it is entirely a question of 
intention whether under the particular circumstances 
the credit was intended to be given to the agent or the 
principal («/). 

The different An agent's authority may be determined in any of 

ways in which ii n n • 

an agent's tlie following ways, «. 6. :— 

authority may 
be determined. 

1. By the principal's revocation of it, and death will 
operate as a revocation. If by the act of the principal 
the agency is revoked, in the case of a special agency 
nothing further done by the agent will bind the prin- 
cipal, but in the case of a general or universal agency, 
the revocation will not bind third persons until made 
known to them (z) ; for as we have seen in these 
agencies, the principal may be bound if the act comes 
within the scope of the agent's ordinary authority (a). 

2. By the agent's renunciation with the principal's 
consent. 

3. By the principal's bankruptcy. 

4. By the object of the agency being accomplished. 

5. By the effluxion of time ; and 

6. By the marriage of a /erne sole agent (&). 

An agent's Unless a Contrary intention appears, the authority 

authority 



includes all 
incidental acts. 



(y) Green v. Kople, 25 L. J. (C.P.) 297. 

(z) Monk V. Clayton, Moll. 270 ; cited in Nickson v. Brohau, 10 Mod. 110, 

(a) Ante, p. 101. 

(6) See hereon, Story on Agency, p. 481. 
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given to an agent must be taken to include all inci- 
dental acts necessary for accomplishing the principal 
object ; for instance, a person sending another to a shop 
to buy goods without giving him money, gives to 
him the necessary incidental power of pledging his 
credit (c). 

The proper person to sue on a contract is generally The principal, 
speaking, the principal and not the agent, unless he °^*Jj^^ ^^™''' 
has some special property or interest in the subject- generally sue 
matter of the contract by way of commission or other- "" contracts, 
wise, e.g., a carrier or an auctioneer {d). If an agent His liability 
is remunerated, he is bound to use ordinary diligence ; """^ ^^^^' 
if unremunerated, then, by analogy to the case of a 
voluntary bailee (e), he is only liable for gross negli- 
gence, unless he is possessed of any special skill or know- 
ledge, when an omission to use such skill, or negligence, 
will be imputable to him for gross negligence (/) ; his 
duty is always to act fairly and honestly, and keep 
proper accounts and vouchers, and he may lose his right 
to any commission he might otherwise be entitled to 
by not doing so (gi). 

A del credere agent is one who agrees with his prin- Bel credere 
cipal, in consideration of some additional compensation, ^s«Dt. 
to guarantee to him the payment of debts to become due 
from buyers. Although the undertaking of a del credere 
agent is certainly a collateral promise to answer for 
the debt of others, yet it has been decided that his 
engagement need not be in writing (h) as is necessary, 
as we have seen, in the case of guarantees (i). 



(c) story on Agency, p. 77. 

(d) Edbinsm v. Butter, 4 E. & B. 954. 

(e) As to which see ante, pp. 86, 87. 

(/) See Coggs v. Bernard, 1 S. L. C. 188 ; Lord Kaymond, 909 ; Wilson 
. Brett, 11 M. & W. 113. 

(^) See hereon, Stainton v. The Carron Co., 24 Beav. 353. 
(A) Coutourier v. Sastie, 8 Ex. 40. 
(«) Ante, p. 40. 
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Difference 
between 
factors and 
brokers. 



Factor's 
powers to 
bind his 
principal by 
pledge at 
common law, 
and under the 
Factors Acts. 



Factors and brokers are peculiarly mercantile agents, 
being employed constantly to effect sales ; the differ- 
ence between them being that the broker has not pos- 
session of the goods he is selling for his principal, but 
the factor has (Ic). At common law, if goods were 
placed in a factor's hands for sale, he having only a 
power to sell and not to pledge, he could not give any 
title by way of pledge, and this being considered by 
the mercantile community as an undue restriction of 
the operations of commerce, certain Acts (l), usually 
known as the " Factors Acts," have been passed, the 
chief effect whereof has been shortly stated as follows : — 



" 1st. Where goods, or documents for the delivery 
of goods, are pledged as a security for present or 
future advances, with the knowledge that they are not 
the property of the factor, but without notice that he 
is acting without authority, in such case the pledgee 
acquires an absolute lien. 

" 2nd. Where goods are pledged by a factor without 
notice to the pledgee that they are the property of 
another, as a security for a pre-existing debt, in that 
case the pledgee acquires the same right as the factor 
had (m). 

" 3rd. Where a contract to pledge is made in con- 
sideration of the delivery of other goods or documents 
of title, upon which the person delivering them up had 
a lien for a previous advance (which is deemed to be a 
contract for a present advance), in that case the pledgee 
acquires an absolute lien to the extent of the value of 
the goods given up " (n). These statutes do not apply 



{k) Baring v. Corrie, 2 B. & Aid. 137. 

(0 6 & 7 Geo. 4, c. 94 ; 5 & 6 Vict. c. 39. 

(m) That would be to the extent of the factor's lien on the goods. 

(n) Chitty's Statutes, vol. ii. title " Factors." 
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to non-mercantile transactions, nor to cases of persons 
to whose employment a power of sale is not ordinarily 
incident. 

The case of George v. Clagett (o) is an important George v. 
decision on the principle of set-off with regard to ^%^**- 
factors. It decides that if goods are bought of a 
factor, the buyer, not knowing that he is but a factor, 
and the principal sues, the buyer may set off against 
him any claim he might have set off against the factor 
had the action been brought by him ; but if he knew 
he was a factor at the time, then he cannot. And it 
has recently been decided that it makes no difference 
that the buyer had the means of knowing that the 
person with whom he contracted was only a factor, and 
that to bring a case within the principle of George v. 
Clagett, and enable a defendant to set up against the 
principal a set-off that he would have been entitled to as 
against the factor, all that is necessary is that actually 
he did not know, at the time of the contracting and 
of the accrual of the set-off, that the person was a 
factor (p). 

It has also been decided, somewhat extending the 
case of George v. Clagett, but yet strictly within its 
principle, that though the buyer knew at the time of 
buying of the person being a factor, yet he is entitled 
to this benefit of set-off if he honestly believed that 
the factor was entitled to sell and was selling to repay 
himself advances made for his principal (q). 

A partnership may be either actual or nominal ; Partnership, 
actual where two or more persons agree to combine Actual 
money, labour, or skill in a common undertaking, P^^'"^''- 



(o) 2 S. L. C. 113 ; 7 T. R. 359. 

(p) Barries v. Imperial Ottoman Bank, L. E. 9 C. P. 38. 
((j) Warner v. McKay, 1 M. & W. 595. See further on, set-off generally, 
post, pp. 208-211. 
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Nominal sharing profit and loss ; and nominal where a person 

partner. allows his name to be held out to the world as a part- 

ner without having any real interest in the concern (r). 
An actual partnership, again, may be divided into the 
ordinary partnership where a person has an interest 
Dormant and his name appears; and a dormant partnership, 
partner. -^^liere a pcrson, though having an interest, does not 

appear to the world as a partner. To deal with the 
simplest matter first, a nominal partner is not always 
liable ; he is only liable where he has held himself out 
to the person seeking to charge him, and induced him 
to believe him to be a partner (s). 

In the case last cited below, Parke, J., in consider- 
ing whether or not a person was liable as a nominal 
partner, said : "If it could be proved that the de- 
fendant had held himself out to be a partner, not ' to 
the world,' for that is a loose expression, but to the 
plaintiff himself, or under such circumstances of pub- 
licity as to satisfy a jury that the plaintiff knew of it 
and believed him to be a partner, he would be liable to 
the plaintiff in all transactions in which he engaged, 
and gave credit to the defendant upon the faith of his 
being a partner. The defendant would be bound by an 
indirect representation to the plaintiff arising from his 
conduct, as much as if he had stated to him directly 
and in express terms that he was a partner, and the 
plaintiff had acted upon that statement." 

If a person had express notice that the person he is 
seeking to charge was only nominally a partner, then 
it seems (t) (though this point is not absolutely beyond 
doubt (u) ) that he cannot be charged. 



(r) Waugh v. Carver, 2 Hen. Blackstone, 235; 1 S. L. C. 922, and 
notes. 

(s) Dickenson v. Valpy, 10 B. & C. 140. 

(i) Alderson v. Popes, 1 Camp. 404, u. 

(m) See Younu v. Axtcll, cited in Waugh v. Carver, 1 S. L. C. 932. 
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With regard to what will he sufficient to constitute What will 
an ordinary partnership, the rule is that to constitute partnerehip as 
persons partners amongst themselves they must share between the 
in profits and losses (x) ; but with respect to third seTvesf and ™' 
persons, it was formerly held that if they shared in regards third 
the profits in any way, whether for their own benefit ^*' ^^^' 
or as trustees for the benefit of others, that was suffi- 
cient to render them liable as partners (y). The de- 
cisions tending to this point were, however, altered in 
a great measure by the leading case of Cox v. Hiclc- 
man (z), and by the statute 28 & 29 Yict. c. 86. 

The facts in the case of Cox v. Hickman were, Cox v. 
shortly stated, as follows : Two partners, S. 'and S., ^^'«*™" 
becoming embarrassed, executed a deed whereby they 
assigned their property to trustees, whom they em- 
powered to carry on their business under the name of 
the Stanton Iron Company, and to do all acts necessary 
in such business, and with power for the majority of 
the creditors assembled at a meeting to mate rules for 
conducting the business, or to put an end to it, and 
after the debts had been discharged the property was 
to be re-transferred by the trustees to S. and S. Two 
of the creditors, C. and N., were named amongst the 
trustees, and of these two 0. never acted, and N. only 
acted for six weeks, and then resigned. Some time 
afterwards the other trustees, who continued to carry 
on the business, became indebted to one H., and gave 
him bills accepted by themselves per proc. the Stanton 
Iron Company. It was sought to make 0. and N. liable 
on these bills as being partners as regarded third 
persons, they having, at any rate for a time, partici- 
pated in the profits of the concern, not only as trustees 
for the creditors generally, but also for their own 
advantage in their capacity of creditors of S. and S. 



(a;) Waugh t. Carver, 1 S. L. C. 922 ; 2 Hen. Blackstone, 235. 
(i/) Chitty on Contracts, 215. 
14 8 H. of L. Cas. 268. 
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It was, however, decided that there was no partnership 
created by the deed, and that, consequently, they could 
not be sued upon the bills, and that to constitute a 
partnership, even with regard to third parties, it must 
be shewn that the person or persons carrying on the 
business were duly authorized to do so by the person 
or persons sought to be charged. " And it appears to 
be now established" (from this and other decisions) 
" that although a right to participate in the profits of a 
trade is a strong test of partnership, and there may be 
cases where, from such participation alone, it may be 
inferred, not as a presumption of law, but a fact, that 
a partnership existed, yet the question whether that 
relation does or does not exist must in each case depend 
on the real intention and contract of the parties " (a). 

28 & 29 Vic;. The statute 28 & 29 Vict. c. 86, provides as fol- 
'■''■ lows:- 

1. "The advance of money by way of loan to a 
person engaged or about to engage in any trade or 
undertaking upon a contract in writing with such 
person that the lender shall receive a rate of interest 
varying with the profits arising from the carrying on 
of such trade or undertaking, shall not of itself consti- 
tute the lender a partner with the person or persons 
carrying on such trade or undertaking, or render him 
responsible as such " (5). 

2. "No contract for the remuneration of a servant 
or agent of any person engaged in any trade or under- 
taking by a share of the profits of such trade or under- 
taking, shall of itself render such servant or agent 
responsible as a partner therein, nor give him the rights 
of a partner " (c). 



(a) Chitty on Contracts, 215, and see the cases there cited in support of 
this statement. 
(6) Sec. 1. 
(c) Sec. 2. 
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3. " No person being the widow or child of the 
deceased partner of a trader, and receiving by way of 
annuity a portion of the profits made by such trader in 
his business, shall, by reason only of such receipt, be 
deemed to be a partner of, or to be subject to any 
liabilities incurred by, such trader " (d). 

4. " No person receiving by way of annuity or other- 
wise a portion of the profits of any business in con- 
sideration of the sale by him of the goodwill of such 
business, shall, by reason only of such receipt, be deemed 
to be a partner of, or to be subject to the liabilities of, 
the person carrying on such business " (e). 

In the case, however, of any such trader becoming 
bankrupt, or compounding with his creditors, or dying 
in insolvent circumstances, the lender of any such loan, 
or the vendor of any such goodwill, is not to be 
entitled to recover any portion of his principal or 
profits until the claim of other creditors for value have 
been satisfied (/). 

The effect of this statute is simply that in the The effect of 
four cases given the fact of a participation of the "^'^ statute. 
profits is not to be any evidence of the existence 
of a partnership, as it would have been at common 
law (g). Considering the decision in the case of Cox The case of 
V. Hickman, there appears to have been but slight ^"^ '^' ^^°^' 

' ... ° inan goes 

occasion for the passing of this Act, as under the deci- beyond the 
sion in that case, as stated Qi), it was decided already f^^^^l *"'* 
that the question of partnership or no partnership extensire 
must always depend on the intention of the parties, *''^° '*' 
and in neither of the four cases given in the statute 
would there ordinarily be any intention to create a 



(d) Sec. 3. 

(e) Sec. 4. 
(/) Sec. 5. 

(^) Chitty on Contracts, 220 ; Broom's Corns. 541. 
(A) Ante, pp. 109, 110. 
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partnership («). Oox v. Hickman goes beyond the four 
cases mentioned in the statute, and in any question 
upon what will he sufficient to constitute a partnership 
as regards third persons, it is necessary to refer both 
to the statute and the case. 



Liability of 
a dormant 
partner. 



A dormant partner is liable on contracts entered into 
with the firm, and this although he was not known at 
the time to be a partner {k). 



Liability of a 
firm for acts 
done by one 
partner in it. 



The question 
is, did the act 
come within 
the scope of 
the ordinary 
business ? 



Particular 

cases. 



An important point on the law of partners is as to the 
liability of members of a firm for acts done by others 
of them. Partners as to each other stand in the posi- 
tion of general agents, and as we have seen (Z) that a 
general agent is able to bind his principal, even though 
without authority, if the act comes within the scope of 
his ordinary authority, so with partners, as the great 
criterion of a partnership is that each member stands 
in the relation of a principal to the other members (m), 
so the question as to liability on a contract made by 
one partner is not, was it done by the other's direct 
authority, but did it come within the scope of the 
ordinary partnership transactions ? and if so, then all 
the partners are liable {n). So, for instance, though a 
bill of exchange given by one member of a non-mercan- 
tile firm {e.g., solicitors) would not bind the others as 
not being within the scope of their business (o), yet if 
given by a member of a trading partnership it would 
bind the others (p). One partner cannot bind his firm 
by a submission to arbitration {q), nor by borrowing 
money (r), nor by giving a guarantee (s), nor by exe- 



(0 See 1 S. L. C. 950. 

(h) Chitty on Contracts, 216. 

(0 Ante, p. 101. 

(m) See Cox v. Hickman, cited ante, p. 109. 

(n) Sandiland v. Marsh, 2 B. & Aid. 672. 

(o) Barman t. Johnson, 2 El. & Bl. 61. 

Ip) Kirk V. Blurton, 9 M. & W. 284. 

(g) Stead v. Salt, 3 Bing. 101. 

(r) Fisher v. Taylor, 2 Hare, 218. 

(s) Hasleham v. Young, L. E, 5 Q. B. 833. 
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cuting a deed unless authorized by them by deed 
(except, indeed, as to releases) ; but it has been decided 
that if a partner executes a deed in the presence of and 
by the express consent of his co-partners in a matter 
in which they are commonly interested, it binds all (t). 

No new member can be introduced into a partnership introduction 
firm without the consent of all the members ; a person is °^ ^'^^ , 

' J^ partner, and 

not liable on contracts entered into before he became a his position. 
member of a firm, and his liability ceases on his leaving 
the firm, provided he gives a general notice in the 
Gazette, and also a particular notice to persons who 
have been in the habit of dealing with the firm (m), and 
though, of course, his liability continues in respect of 
debts incurred whilst he was a member of the firm, yet 
if any creditors expressly or impliedly accept the credit 
of the new instead of the former firm, this exonerates 
him from liability. As to a dormant partner, it will 
always be sufficient for him to give notice only to 
the persons who knew of his connection with the 
firm (cc). 

A partnership is liable to be dissolved in any of the How a partner- 
following ways (2/):- ^^^p-^*^ 

1. By effluxion of time ; 

2. By mutual consent ; 

3. If a partnership at will by a notice, unless such 
dissolution would be in ill faith, or would work irre- 
parable injury ; 

4. By a general assignment by one or more partners. 



(0 Ball V. Dimstermlte, 4 T. R. 313. 

(«) Kirwan t. Kirv>an, 2 C. & M. 617. 

(of) Evans v. Drummond, 4 Esp. 89. 

(!/) See Chitty on Contracts, 236-238 ; Snell's Principles of Equity, 428. 
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or by execution on the partnership effects by a creditor 
of one of the partners, or by an assignment of his share 
in the business, or by his bankruptcy, or outlawry, or 
attainder for treason or felony ; 

5. By death of a partner ; 

6. By marriage of a female partner ; and 

Grounds 7. By decree of the Chancery Division of the High 

on which Court of Justice, which will be granted on any of 

Chancery will i » ,, . ^ ^ J 

decree a the foUowmg grounds : — 

dissolution. 

1. Where the partnership originated in any fraud, 

misrepresentation, or oppression. 

2. Where one of the partners has been guilty of 

some gross misconduct in the partnership 
matters, acting in breach of the trust and 
confidence between the partners ; or 

3. Where there have been continual breaches of 

the partnership contract (2). 

All partners All partners must be competent to contract, so that 
must generally jjgither an infant nor a married woman (except by 

be competent . . . i-in.,i 

to contract. Special custom, or m cases m which she is to be con- 
sidered as a, feme sole (a)) can be a partner, though an 
alien may now be, unless the partnership embraces the 
holding of a British ship or ships, or any share 
therein (h). An executor of a deceased partner may be 
let in as a partner, but he becomes liable personally 
as any other partner, though he is simply acting in 
trust, and not himself taking any benefit (e). On the 



(«) Snell's Principles of Equity, 430. 

(a) See post, ch. vii. p. 176. 

(6) See 33 & 34 Vict. c. 14. s. 14; post, ch. vii. pp. 186-188. 

(c) WiyUman v. Toanrue, 1 M, & S. 412. 
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death of a partner his interest in the partnership stock 
goes to his executors, and the outstanding debts, &c., 
go to the surviying partners, but they are trustees for 
the representatiyes of the deceased partner to the 
extent of his shares (d). 

In an action against partners it is not now necessary Partners may 
to sue all the members in their individual names, but ?^ ^"^"^ '? 

, ' their partner- 

tney may be sued m the name of the firm (e), and, on ship name 
judgment against partners in the name of the firm, j^a^atu^ 



ture 



execution may issue in any of the following ways : — • Act, 1875. 

(1.) " Against any property of the partner as such ; 

(2.) " Against any person who has admitted on the 
pleadings that he is, or has been adjudged to be a 
partner ; 

(3.) " Against any person who has been served as a 
partner with the writ of summons, and has failed to 
appear. 

"If the party who has obtained judgment claims 
to be entitled to issue execution against any other 
person as being a member of the firm, he may apply to 
the court or a judge for leave so to do ; and the court 
or judge may give such leave if the liability be not dis- 
puted, or, if such liability be disputed, may order that 
the liability of such person be tried and determined in 
any manner in which any issue or question in an action 
may be tried and determined " (/). 

At common law one partner could not sue another Eemedies 
except in about three cases, i.e., (1) where an account l'«t7<=«° 

1 -I 1 1 111 • T partners. 

had been gone through between the parties, and a 



(d) This pertains more to the Principles of Equity, and the student is 
referred to Mr. Snell's work thereon, 426-435. 
(«) Judicature Act, 1875, Order ix. r. 6. 
(/) Judicature Act, 1875, Order XLII. r. 8. 
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balance struck and agreed on ; (2) where money had 
been received by one partner for the private use of the 
other, and wrongfully carried to the partnership 
account ; and (3) where one partner had improperly 
used the partnership name in making a promissory 
note for his own private debt, and it had been paid by 
the other (^). The proper remedy between partners 
was formerly in the Court of Chancery for a dissolution 
and account Qi), and it is clear that now, where formerly 
a bill in Chancery would have been necessary, the 
plaintiff, by his writ in the High Court of Justice, 
must claim an account, and the proper division for such 
accounts is the Chancery Division, such matters being 
specially assigned to that division (i), so that for all 
practical purposes this matter stands on the same 
footing as before. 

Bills of exchange, promissory notes, and cheques 

being all choses in action, it will be well first to devote 

Choses in a fcw lincs to the explanation of that term. A chose 

in action may be defined as signifying some outstanding 

thing, and the right of action in respect of that thing (k), 

as, for instance, where any debt is owing to a person ; 

Choses in and Originally choses in action could not be assigned or 

action where transferred, the policy of our laws being to prevent the 

at law. springing up of litigation (l), and the only way of 

effecting such an object was by giving to any assignee 

a power of attorney to sue in the assignor's name. 

But such assignments were allowed in equity, and to 

Exceptions to the Original common law rule there have grown up 

exceptions as follows : — 

1. Contracts made with the sovereign (m) ; 



((/) Chitty on Contracts, 225. 

(A) See Snell's Principles of Equity, 426. 

(i) Judicature Act, 1873, sec. 34. 

Ik) Brown's Law Diet. 61, title " Chose." 

See Co. Litt. 214, a. 

(m) See Broom's Corns. 431. 



action. 



that rule. 



Digitized by Microsoft® 



HEBEIN OF BILLS OF EXCHANGE, ETC. 117 

2. Bills of exchange, promissory notes, and clieques 
by force of the custom of merchants ; 

3. Bills of lading by force of 18 & 19 Vict. c. Ill ; 

4. Bail bonds (w) ; 

5. Life policies by force of 30 & 31 Vict. c. 144, 
provided notice in writing is given to the insurance 
office ; 

6. Marine policies by force of 31 & 32 Vict. c. 86 ; 

7. Assignments of choses in action of a bankrupt in 
pursuance of the Bankruptcy Act, 1869 (o) ; and 

8. By the Judicature Act, 1873 (p), it is now pro- Provision of 
vided that " any absolute assignment by writing under 'j^^f'^f^^^ 
the hand of the assignor (not purporting to be by way on the sub- 
of charge only) of any debt or other legal chose in^""*" 
action, of which express notice in writing shall have 

been given to the debtor, trustee, or other person, from 
whom the assignor would have been entitled to receive or 
claim such debt or chose in action, shall be, and be deemed 
to have been, effectual in law (subject to all equities 
which would have been entitled to priority over the 
right of the assignee if this Act had not passed), to 
pass and transfer the legal right to such debt or chose 
in action from the date of such notice, and all legal and 
other remedies for the same, and the power to give a 
good discharge for the same without the concurrence 
of the assignor : Provided always, that if the debtor, 
trustee, or other person liable in respect of such debt 
or chose in action shall have had notice that such 
assignment is disputed by the assignor or any one 



(ra) See stat. of 4 & 5 Anne, c. 16, s. 20. 
(o) 32 & 33 Vict. c. 71, s. 111. 
Ip) 36 & 37 Vict. c. 66, s. 25 (6). 
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claiming under him, or of any other opposing or con- 
flicting claims to such deht or ehose in action, he shall 
be entitled, if he thinks fit, to call upon the several 
persons making claims thereto to interplead concerning 
the same, or he may, if he thinks fit, pay the same 
into the High Court of Justice under and in conformity 
with the provisions of the Acts for the relief of 
trustees." 

The efi'ect of this provision is now to make it the 
general rule that ohoses in action are assignable so as 
to enable the assignee to sue in his own name, but the 
student will notice that the enactment does not extend 
to assignments by way of charge, but only to absolute 
assignments. 



The origin of 
the system 
of exchange. 



Explanation 
of advantages 
derived from 
the use of 
bills of ex- 
change and 
promissory 
notes. 



Bills of exchange, promissory notes, and cheques, 
owe their origin to the law merchant. The system of 
exchange did not originate in England, but was an- 
ciently made use of at Athens, some provinces of France, 
and some few other places, and brought to perfection 
in Italy, from whence it appears to have been intro- 
duced to our country. A bill of exchange may be 
defined as a written order or request by one person to 
another to pay a certain sum of money to him or bearer 
or order ; a promissory note as a written promise by 
one person to another to pay a certain sum of money 
to him or bearer or order {q) ; and a cheque as a written 
order by a customer to his banker to pay a certain sum 
to a person therein specified or bearer or order. For 
those not conversant with such matters to properly 
understand the subject it seems necessary to first ex- 
plain the advantages to be derived by the means of bills 
of exchange, and this is best shewn by an example. 
Suppose B. to owe money to A., but it has been ar- 
ranged that payment shall not be made for say three 



(fl) A bank note is in effect a promissory note payable to bearer on 
demand. See Byles on Bills, p. 9. 



Digitized by Microsoft® 



HEREIN OF BILLS OP EXCHANGE, ETC. 

montlis; in the ordinary course of things A. would 
simply have to wait that time for his money, which he 
would be deprived of using for that period. But A. 
may draw a bill of exchange, directed to B., requesting 
him to pay to him or his order the amount due three 
months after date, and A. would here be called the 
drawer, and also the payee, as it is payable to him, and 
B. the drawee. At first this would not have full efi'ect, 
but B., the drawee, then signifies his acquiescence in it by 
— as it is called — accepting it, that is, writing the word 
" Accepted " across it and signing his name, and it is 
then handed back to the drawer and payee, A. The ad- 
vantage to A. is that he can then transfer it over to 
any one to whom he in his turn may owe money, who 
will at the proper time get payment from the acceptor, 
and thus the original drawer quickly turns his money 
over. If the bill is payable to him or bearer, the 
transfer is efi'ected by simply handing it over; if to 
him or order, by his indorsing his name on the back, 
when he, in addition to being the drawer, becomes an 
indorser, and the person to whom he indorses it an 
indorsee, who in his turn may indorse it over to some 
one else, and so it may pass on to any extent. When 
the time mentioned in the bill is up, and the bill 
therefore becomes due, the then holder of it presents it to 
the person who founded it, viz., the acceptor ; and if he 
pays it, the bill has operated and been used as money, 
and served as such between all the other parties, though 
actually no money has passed between them. The bill 
might even have a still more extended operation, for it 
need not necessarily be made payable to the drawer. 
Say B. in India owes money to A. here, who in his 
turn owes money to C. in India : A. can draw a bill on 
B. payable to C. and send it to India ; and it can be 
accepted and placed in C.'s hands, who, when it is due, 
obtains payment from B., and A.'s debt to him is thus 
liquidated without the actual transmission of money 
from England to India. A promissory note is not 
quite so practically useful as a bill of exchange, but 
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nearly so ; and remarks as to the one will generally apply 
to the other. To take an example of one : if B. owes 
money to A. he can sign a promissory note, of which 
he will he called the maker, to pay at a certain time to 
A., who will be called the payee, or his order, or bearer, 
and A. can then transfer it over to any one to whom 
he owes money, becoming if he indorses it an indorser, 
and the person to whom he indorses it an indorsee, 
and, when due, it will be presented to the maker and 
payment obtained. Of course in both the bill of 
exchange and the promissory note the ultimate holder's 
claim is not only against the founder of the bill or 
note, hut if he acts properly (as is hereafter detailed) 
For form he has a claim against every prior party. A form of a 
of bill of ^'2^ q£ exchange and a form of a promissory note are 

exchange and ,.*-'. . ^ '' 

of promissory given in the Appendix A. to this work, and on them 

Appendix ^* should be remarked that there is no virtue in the 

words at the end of each, "for value received," and 

that the instruments would be just as valid if those 

words were omitted. If the words " or order " or 

" or bearer " are not inserted the instrument will not 

be negotiable as a bill of exchange or promissory 

note (r), though now, in consequence of the provision 

of the Judicature Act, 1873, before mentioned, the 

Bills and notes debt might be assigned as therein provided (s). Bills 

must be m q£ exchange and promissory notes are by custom 

wntmg, and ^ ... . . 

so must an required to be in writing, and it is also expressly pro- 
ora'biir'^ vided by statute (<) that the acceptance of an inland 
bill must be in writing on such bill, and this is now 
equally necessary in the case of a foreign bill (m). 

Two classes From the foregoing remarks the student will have 

of persons observed — as indeed has been expressly pointed out — 

liable on bills t i 

and notes. that there are two classes of persons liable on bills of 
exchange and promissory notes, viz., (1) Those pri- 



(r) Bylos on Bills, 84. 
(s) See ante, p. 117. 
(i) 1 & 2 Geo. 4, ^. 78, ^. 2. 
(!() 19 & 20 Vict. u. 97, b. 0. 
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marily liable on a bill, who are the acceptor or acceptors, 
and on a note the maker or makers ; and (2) Those 
not so primarily liable who are the indorser or indorsers, 
and therefore the positions of the parties are similar 
to that of creditor, principal debtor, and surety, 
the holder for the time being being the creditor, the 
acceptor of a bill or maker of a note the principal 
debtor, and all other parties the sureties. 

The engagement of the acceptor is to pay the bill The engage- 
according to its tenor (x), and as a general rule only he '"''°' °<'»'^ 

o . ^ ' . . ° . acceptor of 

can accept a bill to whom it is addressed, but to this a bill is to 
rule there is an exception, for suppose the person to to usTenor"^ 
whom the bill is directed cannot be found, or through 
infancy or any other cause cannot accept, some other 
person may accept for him to prevent his being sued. Acceptance 
and such an acceptance is called an acceptance for ''<"' honour, 
honour (y), and such an acceptor an acceptor for protest. 
honour (2). An acceptance for honour is not of con- 
stant occurrence. The person to whom the bill is 
directed, and who becomes the acceptor, may be either 
an ordinary acceptor who owes money to the drawer, or 
an accommodation acceptor, i.e., one who accepts with- 
out consideration for the convenience of the drawer, 
and with a view to his raising money upon it, or other- 
wise using it (a). An accommodation acceptor is Liability of an 
equally liable as any ordinary acceptor to pay the bill accommodation 
to any holder except the drawer, and it is no defence 
to an action by an indorsee for value against an accom- 
modation acceptor who has received no consideration 
that at the time the plaintiff took the bill he knew the 
defendant had received no value; unless, indeed, the 
defendant took it of a person who held it for a particular 



(j;) Byles on Bills, 185. 

(y) It is sometimes also called an acceptance supra protest, because it 
can only be so accepted after the bill has been protested. See Byles on 
Bills, 265, n (5). 

(z) Byles on Bills, 265. 

(c<) Broom's Corns. 438. 
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purpose, and was therefore guilty of a breach of trust 
in transferring it to the plaintiff, and the plaintiff 
at the time of taking it was cognizant of the circum- 
stances (b). The drawer of a bill for whose accom- 
modation it has been accepted is bound to indemnify 
the accommodation acceptor (c) ; but if an accommoda- 
tion acceptor on an action brought against him on the 
bill to which he eyidently has no defence, yet does 
defend it, he cannot recover against the person accom- 
modated the costs of the action (d). 



An acceptance 
may be either 
general or 
qualified, hut 
a drawer is 
entitled to a 
general 
acceptance. 

The rules as to 
hills apply 
generally 
equally to 
promissory 
notes. 



The acceptance to a bill may be made in two different 
ways ; it may be either a general or absolute acceptance 
(and the drawer is not bound to receiye any acceptance 
other than this), or it may be a qualified acceptance (e). 

The maker of a note may also simply promise to pay 
generally, or in some qualified way. If he has made 
the note without consideration he will stand in the same 
position as an accommodation acceptor, and, generally 
speaking, the rules as to bills of exchange apply equally 
to promissory notes. 



An indorse 
ment of a bill 



A person indorsing a bill or note, may either make 
or note may be ^^^ indorsement specially, or as it is sometimes called 
special or in in full, i.e., to some particular person, or" in blank, by 
simply signing his name ; and when this latter course 
is taken it may be transferred by mere delivery, 
although originally payable to order (/). Although, 
as has been said, parties other than the acceptor of a 
bill and maker of a note stand but in the position of 
sureties for those persons respectively, yet as between 
each other they stand in the relation of principals, 
every indorser being looked upon in the light of a new 



blank. 



Position of 
indorsers. 



(6) Byles on Bills, 129. 

(c) Ibid. 130. 

(d) JBeech v. Jones, 5 C. B. 696. 

(e) Byles on Bills, 193, 194. 
(/) Ibid. 149. 
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drawer (g) ; any indorser may, howeTer, so indorse a bill 
as to be under no liability on it by putting after his name 
the words " sans recours,'' or, " without recourse to me," indorsement 
or words to the like effect (Ji), e. g., if A. has a bill pay- *™* recours. 
able to his order and accepted by B., and 0. is willing 
to purchase it of him and look only to B. to pay it, the 
transaction might be effected safely in this way. With Sale of a bill 
regard also to a person transferring a bill or note, if it "'' '"'*^' 
is payable to bearer and he transfers it, as he may do 
without indorsement, this, generally speaking, operates 
as a sale of the security, and no action will in such a 
case lie against the transferor in the event of the dis- 
honour of the instrument {i). 

A bill may be accepted or a note made, or either A-ecepting, 
may be indorsed by an agent " per procuration," and y'';i^'°g' °^' 

•1 t' o ^-i x^^ ? indorsing 

as these words show that he is acting under some perpncura- 
particular authority, it is the duty of the taker of *""*' 
any such instrument to inquire into the extent of his 
authority, and if the agent has no authority, or has 
exceeded his authority, the principal will not be 
liable {Jc), and it seems that if a person without any 
authority does such an act he may be sued for the mis- 
representation which is contained in his act, even 
although he did not do it fraudulently, but that he 
cannot himself be charged as the acceptor of the bill, 
because no one can be liable as acceptor but the person 
to whom the bill is addressed, except an acceptor for 
honour (Z). 

If an executor or administrator, or any other person Liability of 
in a like capacity, indorses a bill without restricting his ^^'^cutor or 
liability, he will incur a personal liability on it ; if he accepting, 
does not desire to do this he should indorse " sans re- P"*'^i°g' <"■ 

indorsing. 

(g) Byles on Bills, 151. 

(A) Ibid. 152. 

(i) Ibid. 159, and cases therein quoted. 

(Jt) Broom's Corns. 450, 451. 

{[) PolMll V. Walter, 3 B. & A. 114. 
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cours," or expressly confine his liability to the extent of 
the estate of which he is executor or administrator {m). 

The ways in -Q{\\ ^q^ notcs may be made payable at different 

which bills and , . . . i , • i , , , • 

notes may be times, I.e., on demand, at sight, on presentation, or so 
made payable, many days or months after a certain time, and the most 
usual kind of bills or notes are those payable a certain 
fixed time after date, and it is important to note that 
the term " month " in a bill or note signifies a calen- 
dar month (w). These instruments are not payable at 
the strict end of the time named in them, but in addi- 
tion to that time there are allowed, by the custom of 
Days of grace, merchants, three further days which are called " days 
of grace," so that a bill dated the 1st of January, and 
payable three months after date, is not actually due and 
gi°ac*eTn "^ payable until the 4th of April (o). These " days of 
instruments grace" do not of coursc exist in bills or notes payable on 
demand Tt demand, and they are not now allowed on bills or notes 
sight, or on payable at sight or on presentation, it being provided 
piesen a ion. ^j^^^ guch instruments shall for all purposes whatsoever 
be deemed to be bills or notes payable on demand (p). 

Where no All bills or notes in which no time for payment is 

bm^or Mte specified are deemed payable on demand (g'), and with 
deemed pay- regard to instruments so payable it should be noted 
demand. that it is not neccssary before bringing an action there- 

The statute of ou that any demand should actually be made, and the 
Limitations gtatutc of Limitations will run from the date of making 

runs from the . i j- i ■ p i 

date of instru- the instrument and not from the time of demand (r) ; 

ra demand*^'*' but if an instrument is made payable a certain time 
after demand, e. g., one month after demand, then the 
statute does not commence to run until a demand has 



(m) Byles on Bills, 57. 
(n) Ibid. 8 ; ante, p. 26. 
(o) Ibid. 208. 
Ip) 34 & 35 Vict. c. 74, r 
(i/) Byles on Bills, 212. 
{>■) Ibid. 345. 



Digitized by Microsoft® 



HEREIN OP BILLS OF EXCHANGE, ETC. 125 

been made and the period named after such demand has 
expired (s.) 

As to bills or notes payable at sight or on presenta- Qucere, how- 
tion, or a certain time after sight or presentation, the ^^^l'^ it"™ ns 
rule has been that as no right of action accrues until in bills or 
after presentment, the statute does not commence to ^°. ^^ m-elen- ' 
run until presentment or the lapse of the time spe- tat ion. 
cified after presentment (t). Whether this is so now 
with regard to bills or notes simply payable at sight 
or on presentation, may however now be considered 
very doubtful, the 34 & 35 Yict. c. 74, s. 2, providing, 
as has been already stated, that such instruments 
shall " for all purposes whatsoever " be deemed as 
payable on demand ; and as in instruments payable on 
demand, the statute runs from the date, it would seem, 
on a strict construction of this statute, that it has the 
effect of making the rule the same as to instruments 
payable at sight or on presentation. 

If a bill or note contains no date, parol evidence is Parol evidence 
admissible to supply the time of its having been made. guMiTa da't!;. 
Foreign bills are often drawn payable at a " usance " usance. 
or two or more " usances," which signifies the period or 
periods customary for payment between the two coun- 
tries where the bills are drawn and payable respec- 
tively (m). 

" A person who accepts a bill of exchange or makes As to present- 
a promissory note payable on a given day is liable to ^otile^ot 
pay it when that day arrives, though no demand is dishonour. 
made. He must be aware of the contract he has 
entered into, and he has no right to say that he is 
taken by surprise, for he is bound to provide for pay- 
ment on the day when the bill becomes due " (x). Of 



(s) Thorpe v. Coombe, E. & M. 388. 

(0 Ibid. 344, 345. 

(m) Byles on Bills, 206. 

(x) Per Channell, B., Maltby v. Murrell, 5 H. & N. 823. 
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course this does not apply to an instrument payable at 
or after sight or on presentation, for in such cases 
it is not payable unless and until it is so presented ; 
again, it will not apply in the case of a qualified accept- 
ance, and on this point it is very necessary to clearly 
understand what is a qualified acceptance, and it is 
where the bill is made payable at a particular place, 
What is meant and not otherwise or elsewhere. For it is specially pro- 
acceptracl!'"^ vided by statute {y) that if a bill shall be accepted 
1 & 2 Geo. 4, payable at a banker's or some other place, such accept- 
""■ '^8- ance shall be but a general acceptance ; but if the 

acceptance expresses that it is payable at a place, and 
" not otherwise or elsewhere," then it is a qualified 
acceptance, and the acceptor shall not be liable to pay 
unless payment shall have been first demanded at the 
particular place named {z). The presentment required 
in this case to charge the acceptor need not be actually 
on the exact day that the bill falls due, so long as the 
This statute presentment is made (a). But the foregoing statute 
to promis?o?5f '^°®^ ^°* ^PP^^ *° promissory notes ; and if, therefore, 
notes. a promissory note is expressed, in the body of it, to be 

payable at a certain place, presentment at that place is 
necessary to charge the maker (6). The law on this 
point, therefore, is, that to charge an acceptor present- 
ment is not necessary unless accepted payable only at 
a particular place ; but to charge the maker of a note 
if it is expressed to be payable at a place, though not 
only at that place, yet presentment is necessary ; but 
in both cases it is not essential that presentment should 
be made on the exact day. 

To charge But the rule expressed on the previous page in the 

drawer or words of Mr. Baron Ohannell applies only to the parties 

mdorsers there . .^^.^^ , ^ ■*■■*■ pi 

must always primarily liable, i.e., the acceptor of a bill and the 
anrnotkt™*^"' maker of a note ; as to the parties not so primarily liable, 

of dishonour. 

()/) 1 & 2 Geo. 4, c. 78. 

(«) Sec. 1. 

(a) See Rhodes v. Gent, 5 B. & Aid. 244. 

(6) Byles on Bills, 216. 
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i.e., the drawer or indorsers of a bill or the indorsers of 
a note, it has no application, for they are only liable on 
the default of the party primarily liable, and the 
holder must have performed conditions by the custom 
of merchants incumbent on him, and the rule is, that it 
is necessary for him to present the instrument to the 
person primarily liable on the very day it becomes due, 
and if dishonoured to give notice of its dishonour, 
unless the notice of dishonour is waived (e). As to the 
presentment, even when necessary to charge the ac- 
ceptor or maker, we have seen that it need not be on 
the actual day of the instrument becoming due {d), but 
to charge the other parties the presentment must be 
on the exact day (e). When, however, a bill or note instrument 
becomes due on a Sunday, Christmas Day, Good Friday, ^n ^Sunday, 
public fast or thanksgiving day, the instrument is pre- ^°:! °'' ^ ^^^^ 
sentable and payable on the day preceding such day (/) ; 
but if it becomes due on a Bank holiday, it is present- 
able and payable on the day following such day (g). 

As to notice of dishonour, the law requires it to be Reasonable 
given for this reason, " because it is presumed that the "°shoQo°m. jg 
bill is drawn on account of the drawee's having effects required. 
of the drawer in his hands ; and if the latter has notice 
that the bill is not . . . paid, he may withdraw them 
immediately " (A). Upon this point of notice of dis- 
honour three questions require attention : — 

First. What will be sufficient notice of dishonour ? what will be 
And the answer to this question is, that though no sufficient 
formal notice is required, yet mere knowledge of the dishonour. 
probability that a bill or note will be dishonoured, or 
even actual knowledge of the dishonour, will not be 

(c) See hereon, Byles on Bills, 203-219 ; and also generally hereon, 
judgment in Jones t. Broadhurst, 9 C. B. 173. 
(3) Ante, p. 126. 
((?) Byles on Bills, 205-217. 
(/) Ibid. 208. 
((/) 34 Vict. c. 17, s. 1. 
(A) Per Buller, J., Bickerdike y. Bollman, 2 S. L. C. 57. 
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sufficient, but there must be some intimation given by 
the holder to any intermediate person he seeks to 
charge that he does not intend to give credit to the 
acceptor (i). 

To whom Secondly. To whom must the notice of dishonour be 

dishonour given ? The answer to which question is that notice 
must be given, must be given to all persons the holder intends to 
charge ; but if he gives notice to the one preceding 
him, who in his turn gives notice to the one preceding 
him, and so on throughout, these notices will all enure 
to the benefit of the holder, each person having his 
day to give notice ; but if this link of notices is once 
broken, then the liability of the other persons to 
whom notice has not been given is destroyed. The 
proper course is, therefore, for the holder to always 
give notice to every prior party he intends to charge (k). 

Within what Thirdly. Within what time is notice of dishonour to 
time notice of ^^q given ? The answer to which question is that the 

dishonour ° , -"^ . . . 

must be given, holder and every one to whom notice is given must 
give his notice within such a time that the person or 
persons he seeks to charge, if living or carrying on 
business at or near the same place, may receive it 
during the day after the day of dishonour, or the day 
after the person giving the notice himself received notice 
of dishonour ; if not so living at or near the same place, 
then it must be sent by post during such day, or if no 
post, then on the next post day ; and in the case of a 
foreign bill or note, it must be sent by the next ordi- 
nary conveyance. If the instrument is with a banker, 
then there is an additional day for the notice, the 
banker having first one day to give his customer, the 
holder, notice; and if the notice is received on a 
Sunday, or other day of public rest, it is deemed as 
received on the day following (T). 

(i) Broom's Coms. 441, 442. 
(/i) Byles on Bills, 290. 
(0 Ibid. 284-287. 
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There is one very important exception to the rule Exception to 
requiring notice of dishonour of a bill to be given to quiringVotice 
charge the parties not primarily liable. This exception of dishonour to 
is established in the leading case of BieJcerdike v. Boll- ^ S'^«°- 
man (m), and is to the effect that it is not necessary to Boiiman. 
give notice of dishonour of a bill to the drawer of it, 
if he (the drawer) had no effects in the hands of the 
drawee, so that he could not be injured for want of 
notice. This is the case of an accommodation accept- 
ance, and may be illustrated thus : — A. draws on B., 
who accepts for A.'s accommodation, and on present- 
ment to B. the bill is dishonoured ; to entitle the 
holder to sue A. it is not necessary to give him any 
notice of dishonour, because as he had no assets in B.'s 
hands he cannot possibly be injured. Cases subsequent 
to Bieherdihe v. Bollman have, however, laid down that 
its principle is not to be extended («), and therefore it 
has been decided upon it that it does not apply, and 
that the drawer is entitled to notice, where he has 
reason to believe that a third person will provide for 
payment of the bill, e.ff., where the bill is both drawn 
and accepted for the benefit of an indorser, foi: here 
the party expected to meet it is such indorser (o). 

It is a rule not only as to bills and notes, but as to Effect of 
all instruments generally, that any material alteration biiiTanTotrer 
after execution will vitiate the instrument, except as to instruments. 
persons consenting to such alteration (p). This is 
particularly shewn in the leading case of Master v. Master v. 
Miller (q), where it was held that an unauthorized ' ''''' 
alteration of the date of a bill of exchange after ac- 
ceptance, whereby the payment would be accelerated, 
avoids the instrument, and no action can afterwards 



(m) 2 S. L. C. 50 ; 1 T. E. 406. 
(n) 2 S. L. C. 59. 

(o) See Carey v. Scott, 3 B. & Aid. 619. 

(p) Piqoifs Case, 11 Rep. at fol. 27 a ; Master v. Miller, 1 S. L. C. 
871; 4T. R. 320. 
(rf) Supra. 

K 
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be brought upon it, even by an innocent holder for 
valuable consideration. 

In a very recent case the question was whether the 
unauthorized alteration by a third party of a cheque 
dated March 2, by adding the figure " 6 " after the 
figure " 2," so as to make the instrument purport to 
bear date March 26, was such a material alteration as 
to discharge the drawer, and the Court held that the 
alteration was material, and that the drawer was dis- 
charged from liability (r). 

But if an alteration is made in an instrument which 
is not material, such alteration will have no effect ; 
thus, where a promissory note expressed no time for 
payment (and therefore, as we have seen (s) was pay- 
able on demand), and the holder inserted the words 
" on demand," it was held such alteration did not affect 
the validity of the instrument, for it, in fact, made it 
nothing more than it was before (t). 



Difference 
in transfer of 
a bill or note 
before and 
after it 
becomes due. 



Any person who takes a bill or note after it has 
become due takes it subject to all the equities it was 
liable to in the hands of the prior party (m), but such 
an instrument transferred before it becomes due has 
certain advantages annexed to it from the principle of 
the law merchant to give the fullest currency and 
effect to it (x). One of the chief of these advantages 
is that, although a person has found such an instru- 
ment, or acquired it by means of fraud, or even stolen 
it, yet provided it is payable to bearer, or to order and 
has been indorsed in blank, it will pass like cash by 
mere delivery, and the holder, though his own title to 



(r) France v. Lowther, L. J. Notes of Cases, Jan. 22, 1876, p. 12. 
(s) Ante, p. 124. 

(0 Aldms T. Cormoell, L. R. 3 Q. B. 575. 
(m) Per Lord EUenborough, in Tinson v. Francis^ 1 Camp. 19. 
(x) It may be noticed that if a bill is assigned on the day it becomes due, 
it is considered as assigned before it became due. See Byles on Bills, 168. 
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it is bad, yet may confer a good title to it {y). This 
principle was established in favour of all negotiable 
instruments by the case of Miller v. Race (z) ; but it MUkr v. Uace. 
must be carefully borne in mind that if the instrument 
is not negotiable, as if in the body of it the words " or 
bearer," or " or order," are not made use of {a), or if it 
is payable to order, and not indorsed, the thief or finder 
cannot pass any title to it by forging the indorse- 
ment (b), except, indeed, as against himself. But to 
enable the principle of the above-mentioned case of 
Miller v. Baee to apply, it is necessary that the instru- 
ment should have been taken for valuable consideration 
and bond fide, for if there are any mala fides, then being 
in the nature of specific property, the true owner has 
a right to recover ; but any mala fides must be alleged 
and clearly proved (e), and the mere fact of a person 
not having exercised the fullest caution in taking such 
an instrument will not be sufficient to deprive him of 
his benefit as transferee (d). 

Upon the point of consideration, the recent case of Pre-existing 
Currie v. Misa (e) may be noticed, it deciding that a ^^^'j^* ™^' 
pre-existing debt due to the holder of a negotiable in- sideiation. 
strument is a sufficient consideration for its having Gurne v. Misa. 
been handed to him, just as much as if it had been a 
fresh advance. In that case the defendant drew a cheque 
for £1999. 3s. in favour of one Lizardi or bearer, and 
he paid it to the plaintifi's, his bankers, in consideration 
and on account of an amount owing to them exceeding 
that sum on his overdrawn account. Before present- 
ment of the cheque Lizardi stopped payment, whereby 

(i/) Broom's Corns. 453. 

(0) 1 S. L. C. 526 ; 1 Burr. 452. 

(a) See ante, p. 120. 

(6) Byles on Bills, 335. 

(c) Goodman v. Harvey, 4 A. & E. 870 ; Usher t. Rich, 10 A. & E. 784. 

((f) rbid.; Saphael v. Bank of England, 17 C. B. 161 ; and cases collected 
in 1 S. L. C. 548-552. 

(e) L. E. 10 Ex. 153. Lord Coleridge, C.J., dissented from this decision, 
which has, however, now been affirmed by the House of Lords (see Weekly 
Notes, July 8th, 1876, p. 213). 

K 2 
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the consideration for the defendant giving the cheque 
failed, and he accordingly instructed his bankers not 
to honour it, and this was an action brought to recover 
the amount. There was no doubt that had the cheque 
been parted with to the plaintiffs for value then paid 
bond fide without notice, they could have recovered, 
and the court decided that they could do so here, 
the already existing debt being equivalent to a first 
advance. 



No title can 
be obtaiaed 
through a 
forgery. 



How the 
liability on 
a hill or note 
may be dis- 
charged. 



Acts which 
will operate 
to discharge 
sureties will 
operate to 
discharge 
drawer or 
indorsers. 



The general rule is, that no title can be obtained 
through a forgery, and if a bill or note bearing a 
forged indorsement is paid by a banker the loss will 
fall on him and not on the customer, in which re- 
spect it is now different to a cheque, as is hereafter 
noticed (/). 

The liability on bills and notes may be discharged 
in different ways, and especially as to different parties 
to them. If the person primarily liable on such an 
instrument pays the amount, that necessarily dis- 
charges all the other parties, but if a person not so 
primarily liable pays it, then only he and parties sub- 
sequent to him are discharged, and the liability of 
prior parties remains. Irrespective of payment the 
obligation on such an instrument may be discharged 
at any time by parol, and, it seems, without any con- 
sideration (gi), also as to parties not primarily liable 
by omission to present and give due notice of dis- 
honour, and as (as has been pointed out (h)) the 
position of the parties is similar to that of creditor, 
principal debtor, and surety, any act that will operate to 
discharge sureties will operate to discharge parties not 
primarily liable on bills and notes {i). Noting or pro- 
testing is not necessary to entitle a person to sue on an 



(/) See post, p. 137. 

(g) Byles on Bills, 234. 

(A) Ante, p. 121. 

(i) For the acts that will operate to discharge sureties, see ante, pp. 41,42. 
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inland bill or note, though even as to them noting is Noting and 
very usual, but in the case of a foreign bill both noting n^essary^for 
and protesting are generally necessary. By the noting a foreign, but 
is meant a minute made by a notary public or consul of f^iand btu. 
the fact of the presentment and dishonour of the in- 
strument ; and by the protesting is meant a solemn 
declaration by the same official that the instrument 
has been presented for payment and dishonoured. An What is an 
inland bill is one both drawn and payable in the United ^haUs^a*^ 
Kingdom, or the Islands of Man, Guernsey, Jersey, foreign bill. 
Alderney, and Sark, and the islands adjacent to any of 
them, being part of tlie dominions of her Majesty (Jc), 
and a foreign bill is one either drawn abroad or payable 
abroad. The chief peculiarities of a foreign bill in 
which it diflfers from an inland one are, that it may be 
stamped after execution ; it generally requires noting 
and protesting ; it is most usually drawn in parts ; it 
is frequently drawn at one or more " usance," and with 
regard to the law which binds such bills, where both 
drawn and payable abroad, they will be construed 
according to the foreign law ; where drawn here and 
accepted abroad the liability of the drawer is accord- 
ing to our law, and that of the acceptor according to 
the foreign law, and where drawn abroad and accepted 
here the liability of the drawer will be according to the 
foreign law, and that of the acceptor according to our 
law (I). 

A receipt given on the back of a bill or note for the Receipt on 
money requires no receipt stamp (m), and a person pay- or n^otfrequires 
ing a negotiable instrument has a right to the posses- no stamp. 
sion of it (w). 

Promissory notes, bills of exchange, or drafts, or Bills and notes 
undertakings in writing, being negotiable or trans- ^J '^^^ "^^° 

hibited. 

(k) 19 & 20 Vict. c. 97, s. 7. 

(0 Broom's Corns. 464, 465. 

(m) 33 & 34 Vict. c. 97, Schedule, title " Receipt, Exemptions." 

(n) Byles on Bills, 226. 
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ferable for the payment of any sum or sums of money 
less than the sum of 20s. in the whole, are prohibited 
under a penalty of £5 (o). Certain penalties were 
also required in the case of such instruments above 
20s. but less than £5 (p), but this statute is not in force 
at the present time {q). 



Ambiguous 
instrument. 



If an instrument is on its face so ambiguous that it 
is doubtful whether it is meant as a bill or a note, it is 
in the election of the holder to treat it as either, and 
where a person gave a note for money borrowed "which I 
promise never to pay," it was held that the word " never " 
might be rejected (r). A corporation cannot bind itself 
by a bill or note unless incorporated for the very pur- 
pose of trade (s). 



Effect of 
loss of a 
negotiable 
instrument. 



The effect of losing a negotiable instrument formerly 
was that no action could be brought in respect of the 
amount payable thereon, because there was always the 
possibility that it might have got into the hands of a 
hond fide holder for value ; but equity would have given 
relief on a proper indemnity being given on the prin- 
ciple of an accident, and by the Common Law Pro- 
cedure Act, 1854 (t), power was given at law for the 
court or a judge to order that the loss should not be set 
up on a like indemnity. 



Bill or note 

carries 

interest. 



A bill or note carries interest from the time of dis- 
honour as regards the acceptor or maker thereof, and 
as regards any other party liable thereon from the time 
of notice of dishonour having been given to such other 
party, and it has been decided that when a person 
guarantees payment of a bill or note, he is liable not 



(o) 48 Geo. 3, c. 88, ss. 2, 3. 
(p) 17 Geo. 3, c. 30. 

Iq) 38 & 39 Vict. c. 72, continues its repeal till 31st December, 1876, 
and end of then next session. 
(r) Chitty on Contracts, 94. 
fs) Ibid. 94, 249. 
(«) 17 & 18 Vict. c. 125, 5. 7. 
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only for the principal amount of it, but also for 
interest (m). 

In the case of bills of exchange or promissory notes, 18 & 19 Vict. 
a special remedy has been provided by the Summary pi.oJj^u^.'° 
Procedure on Bills of Exchange Act, 1855 (x), for 
under that statute the holder of such an instrument, 
provided it is not more than six months overdue, may 
issue a writ of summons, to which the defendant cannot 
appear as a matter of course, but only on leave to be 
obtained from a judge, which leave will only be granted 
on paying the amount claimed into court, or shewing 
upon affidavit a defence upon the merits. If within 
twelve days of service of the writ the defendant does 
not get this leave and appear, the plaintiff may at 
once sign final judgment and issue execution. The 
holder may sue all the prior parties in one action, but 
all subsequent proceedings are as if separate writs had 
been issued. 

It is no defence to an action brought on a bill or note 
that after the day for payment the defendant tendered 
the amount to the plaintiff, for he has committed a 
breach in not paying on the day, and the plaintiff's 
claim is for damages («/). 

To sum up as to bills and notes, the following may be Summaiy of 
stated as the chief points in which they differ from d|ff"'«n™s m 

^ ^ bills and notes 

other ordinary simple contracts : — from other 

simple 
contracts. 

1. They must always be in writing by the custom of 
merchants. 

2. They must always be stamped, and as to inland 
bills before execution. 

(«) Ackerman v. Ehrensperger, 16 M. & \V. 99. 

{x) 18 & 19 Vict. c. 67. Cheques are inclivle 1 under " Bills and Notes " 
in this statute. 

(,y) Hu.ne v. Peploe, 8 East, 168. 
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3. They import a consideration, so that it need not 
appear on their face (z). 

4. They carry interest. 

5. They are negotiable. 

6. There is a special procedure on them under 18 & 
19 Vict. c. 67. 



Relation exist- 
ing between 
banicer and 
customer. 



The relation existing between a banker and his cus- 
tomer is not that of trustee and cestui que trust, but 
" the customer lends money to the banker and the 
banker promises to repay that money, and, whilst in- 
debted, to pay the whole or any part of the debt to any 
person to whom his creditor, the customer, in the ordi- 
nary way requires him to pay it " (a), and this debt is 
paid by the banker honouring his customer's bills, notes, 
and cheques. 



Cheques. A chcquc has already been defined as a written order 

by a customer to his banker to pay a certain sum to a 

person therein specified, or bearer, or order ; the drawer 

of the cheque is the person primarily liable, and it is 

the duty of a banker to cash his customer's cheques if 

he has assets of that customer, and if he fails in this 

duty an action will lie against him, eyen although the 

customer has sustained no actual loss or damage by his 

The rules as to act (6). Cheques are not intended, like bills and notes, 

appiy''gen^r°aiTy '^o^ circulation, and are not entitled to any days of 

to cheques. gracc, but, generally speaking, the rules as to the 

Time within former instruments apply to them. A person receiying 

which a cheque i iit ^ • l o ■•n- 

should be pre- ^ Cheque should present it tor payment withm a reason- 
sented. able time, that is, if the banker is in the same place it 



(z) A guarantee is the same on this point, see 19 & 20 Vict. 97, o. 3, 
ante, p. 41. 

(a) Per Alderson, B., in Roharts v. Tuckei; 16 Q. B. 575 : Broom's Corns. 
454, 455. 

(6) Marzetti y. Williams, 1 B. & A. 415. 
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should be presented, during the next day, and if in a 
different place, forwarded for presentment within that 
time, and presented by the person to whom so for- 
warded within the day after he receives it (e), and on 
the dishonour of a cheque the drawer is entitled to 
notice, unless there were no sufficient assets at the 
bank when he would naturally have expected the 
cheque to be presented, and he had no reasonable ex- 
pectation that it would be cashed [d). The non-pre- But non-pre- 
sentment, however, of a cheque within the proper time ^^^t^^"' '^°f 

' ' ^ ^ r r not necessarily 

will not operate to destroy the holder's right to recover, discharge the 
unless in the meantime the banker has failed, having t^e'^heq'ne 
assets of the customer (e). 

If a banker pays a cheque to which the drawer's A banker pay- 
signature has been forged, or a cheque which has been cheq*ue°bfars 
fraudulently altered so as to increase its amount, he the loss ; but 
(the banker) must bear the loss incurred thereby, paVT "cheque^ 
unless it has been caused by the customer's negli- with a forged 
gence (/). The reason of a banker being liable to ' 
pay a forged cheque is because he is supposed to know 
all his customer's signatures, but as this reason could 
not apply to cases of the forging of an indorsement to 
a cheque, it has been provided that the banker shall be 
discharged if the cheque purports to be duly indorsed, 
so that in the case of the forged indorsement of a 
cheque the loss falls on the customer {g). If a -banker if a banker 
pays money on a customer's cheque to some third P^^^ * , 
person, he cannot, on discovering that such customer cheque to a 
has overdrawn his account, recover back the sum he has J;*^"'^ person 

. '. ■TIT IP "® cannot 

paid (ft) ; thus, m the case just cited below, the facts recover amount 
were that the plaintiff had presented a cheque at the ^^"'^ ^^^^ „ , 

■*■ ^ ^ ^ ^ person on nnd- 

defendant's banking-house, and the defendant's cashier ing customer 

has overdrawn 
his account. 

(c) Byles on Bills, 19, 20. 

(d) Ibid. 26, 296. 

(e) Ibid. 20. 

(/) Rdbarls v. Tucker, 16 Q. B. 560 ; Young v. Srote, 4 Bing. 253. 

(^) 16 & 17 Vict. c. 59. 

(A) Chambers v. Miller, 13 C. B. (N.S.) 125. 
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counted out the amount in notes, gold, and silver. 
The plaintiff took up the amount, counted it once, and 
was in the act of counting it again when the cashier 
(having discovered that the drawer's account was over- 
drawn), demanded the money hack, and upon the plain- 
tiff's refusal, detained him, and ohliged him to give it 
up. The plaintiff now brought this action for the 
assault and false imprisonment by the cashier, and it 
was held that he was entitled to recover, the property 
in the money having passed to the plaintiff, and the 
banking company or the cashier having no right to 
demand it back again. 



Meaning, 
object, and 
etFect of at 
common law, 
as stated by 



Crossing Cheques are frequently crossed, that is, they have 

c leques. ^j^^ name of some banker written across them, or simply 

the words " & Co.," leaving the name of the particular 
banker to be supplied. The subject of crossed cheques, 
irrespective of any statute, is well treated in ' Byles on 
Bills,' as follows : — " It is now and has long been 
a common practice, not only in the city of London, 
but throughout England, to write across the name of a 
Sir J. B. Byles, choquc the name of a banker. The meaning of this 
on Biiil"'^^^ crossing was to direct the drawees to pay the cheque 
only to the banker whose name was written across ; 
and the object was to invalidate the payment to a 
wrongful holder in case of loss ; but it has been held 
that at common law the effect is to direct the drawees 
to pay the cheque, not to any particular banker, but 
only to some banker, and not to restrict its negotia- 
bility. Therefore, as between the banker and his 
customer, the circumstance of the banker paying a 
crossed cheque otherwise than through another banker, 
is at common law strong evidence of negligence on the 
part of the banker, rendering him responsible to his 
customer. The holder may at common law erase the 
name of the hanker and either substitute that of another 
hanker or leave the ivords ' & Co.' remaining alone. 
It is also not unusual to write the words ' & Co.' only 
in the first instance, leaving the particular banker's 
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name to be filled up afterwards or not, so as to insure 
the presentment by some banker or other " (i). 

By an Act passed in 1858 to amend the law relating 21 & 22 Vict. 
to cheques or drafts on banters, it was provided (k) "• '^^• 
that " whenever a cheque or draft on any banker, 
payable to bearer or to order on demand, shall be 
issued crossed with the name of a banker or with two 
transverse lines with the words ' & Company,' or any 
abbreviation thereof, such words and crossing shall be 
deemed a material part of the cheque or draft, and, 
except as hereafter mentioned, shall not be obliterated, 
or added to, or altered, by any person whomsoever after 
the issuing thereof; and the banker upon whom such 
cheque or draft shall be drawn shall not pay such 
cheque or draft to any other than the banker with whose 
name such cheque or draft shall be so crossed, or, if the 
same be crossed as aforesaid without a banker's name, 
to any other than a banker " (I). The statute also pro- 
vided that the lawful holder of a cheque or draft un- 
crossed might cross it, or might put in the name of any 
banker where it had been crossed only with the words 
" & Co.," and the banker then should not pay such cheque 
or draft to any other than the banker with whose name 
it was crossed (to). The fraudulently cancelling, destroy- 
ing, or obliterating the crossing of a cheque is an 
offence against the criminal law (?i). 

A construction was, however, lately put upon this Smith v. 
statute which, though well founded upon principle, yet o^"i™ ^™* 
undoubtedly took the whole mercantile community by 
surprise. In the case of Smith v. Union Bank of 
London (0) the facts were that Mills and others drew 



(0 Byles on Bills, 22. ■ 
Ik) 21 & 22 Vict. u. 79. 
(0 Sec. 1. 
(m) Sec. 2. 

(») Sec. 3 of 21 & 22 Vict. c. 79, was repealed hj 24 & 25 Vict. c. 95 ; 
but see now 24 & 25 Vict. c. 96, s. 27. 

(o) L. K. 10 Q. B. 221 ; affirmed on appeal, L. R. 1 Q. B. Div. 31. 
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a cheque on their bankers, the defendants, payable to 
the order of the plaintiff, who received it, indorsed it, 
and crossed it with the London and County Banking 
Company's name. The cheque was then stolen, and 
never reached the London and County Banking Com- 
pany, but came to the hands of a customer of the 
London and Westminster Bank as a bond fide holder 
for value. That person paid it into the London and 
Westminster Banking Company, who presented it to 
the defendants, and they paid it, notwithstanding that 
it was crossed on the London and County Bank. The 
plaintiff then brought his action, treating himself 
as owner of the cheque, to recover the amount of 
it from the defendants, on the ground that their 
paying it was contrary" to the provisions of 21 & 22 
Vict. c. 79. The court, however, held that the statute 
did not affect the negotiability of the cheque ; the 
plaintiff had indorsed the cheque so that the customer 
of the London and Westminster Bank had become a 
hond fide holder of it before it was presented to the 
defendants, and the plaintiff was not the holder ; and 
there was nothing in the statute to give the plaintiff, 
who had ceased to be the holder, any right of action 
against the defendants. 

Reason of this The reasou of the decision may perhaps be found in 
decision. ^]^q fa(>|; ^]^^^ ^]^q persou who got payment was a lawful 

holder, and as he might in various ways have got 
payment strictly according to the crossing, — e.g., by 
opening an account with the London and County Bank, 
or paying it into the account of a friend who banked 
there — he was allowed to do directly what he might 
have done indirectly. As to what really was the effect 
of the statute 21 & 22 Vict. c. 79, it may be well to 
quote the following extract from the judgment of the 
Court of Appeal delivered by Lord Cairns : — " It is 
asked, what then is the effect of the statute in enabling 
the payee to cross a cheque ? We think the answer is 
easy. It imposes caution at least on the bankers. But 



Digitized by Microsoft® 



HEREIN OF BILLS OF EXCHANGE, ETC. 141 

further, by its express words it alters the mandate, and 
the customer, the drawer, is entitled to object to being 
charged with it if paid contrary to his altered direc- 
tion. This must often operate for the benefit of the 
payee or holder who had crossed the cheque. Further, 
if in addition to the cheque being crossed the signature 
of the payee was forged, he would retain his property, 
.... and could recover it from the banker notwith- 
standing 16 & 17 Vict. c. 59, which protects a banker 
paying on a forged indorsement " (p). 

In consequence of this decision of Smith v. Union Provisions of 
Bank of London an Act has however just been passed ^^ J^ *° ^ '"'• 
(39 & 40 Vict. c. 81), which entirely repeals the 21 & 
22 Vict. c. 79, and deals with the subject of crossed 
cheques more explicitly, and it definitely provides by 
sections 7 and 10 that where a cheque is crossed 
generally it shall only be paid to a banker, and where 
crossed specially only to that particular banker, and if 
paid otherwise the banker on whom it is drawn shall 
be liable to the lawful owner for any loss he may sus- 
tain owing to its having been so paid. The student is 
referred to the Act itself, which will be found set out 
in Appendix B. 

(j3) L. K. 1 Q. B. Div. 35. 
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CHAPTER VI. 

OP SOME PARTICULAR CONTRACTS lERESPECTITE OF ANY 
DISABILITY OF THE CONTRACTING PARTIES. 



Matters con- 
sidered in 
this chapter. 



Under this heading it is proposed to consider shortly 
contracts as to ships, insurance, patents, copyrights, and 
trade-marts; contracts with legal practitioners, medical 
men, witnesses, and corporations, companies, and in- 
stitutions ; and contracts in the relations of master and 
servant. 



I. Ships. 



Merchant 
Shipping Act, 
1854. 

How a ship 
or share 
therein trans- 
ferred. 



The statute containing provisions as to the registra- 
tion, ownership, and generally as to merchant shipping, 
is the Merchant Shipping Act, 1854 (q). One most im- 
portant provision in that statute has been already 
noticed (r), viz., that a registered ship, or any share 
therein, must he transferred by bill of sale, under seal, 
in the form given therein, and attested by a'witness, 
and registered by the registrar of the port at which 
the ship is registered (s) ; and this registration is of 
great importance, for in the case of several mortgages, 
they will have priority, not according to the date of exe- 
cution, but according to the date of registration (t). On 
the discharge of a mortgage, satisfaction thereof has to 
be entered on the registry (m). 



As to owner- 
ship. 



As to ownership in a British ship, it is considered as 



(S) 17 & 18 Vict. c. 104, amended by 18 & 19 Vict. c. 91 ; 25 & 26 Vict, 
c. 63; 30 & 31 Vict. 0.124; 31 & 32 Vict. c. 129 ; and 32 & 33 Vict. c. 11. 

(r) Ante, p. 38. 

(s) 17 & 18 Vict. c. 104, ss. 55, 57. This transfer is exempted from 
stamp duty,^as also are all^agreements between masters of sliips and seamen, 
if made in the proper form, 17 & 18 Vict. c. 104, b. 91. 

(J) 17 & 18 Vict. c. 104, s. 69. 

(ti) Sec. 68. 
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being divided into sixty-four equal parts, and persons 
may hold one or more shares, so only that the total number 
of registered holders does not exceed thirty-two ; but 
five or less persons may register as joint owners of one 
or more shares, and as such be considered as one per- 
son (x). Ships, to have the privileges of British vessels, 
must be duly registered, and a certificate of the registry 
is given ; and certificates may also be given by the 
registrar of ships, authorizing the same to be disposed 
of or mortgaged out of the United Kingdom («/). 

The conduct of a ship during its voyage is intrusted Power of 
to a person called the master, and he is invested with f'^^}'^^ °^ ship 

■*■ . ' ^ during voyage 

a power to do everything necessary to bring the voyage to sell or 

to a successful termination. If it becomes necessary to '^ypo^'^'^i-te. 

sell or hypothecate the ship, the master should, if he 

has the opportunity, obtain the owner's consent thereto ; 

but if he is at a distant English port, or at a foreign 

port where the owner has no agent, and immediate 

payments are required, he has power to borrow money 

on the owner's credit, or even to sell or hypothecate 

the ship and cargo ; and if the cargo is dealt with, the 

owner must indemnify the merchant, who will have a 

right either to take what his goods actually fetched, or 

what they would have fetched had they been brought 

to their destination (z). 



It must necessarily be that the master of a ship has Master has 

.nlimited 
iscretioQ. 



an unlimited discretion how to act in times of peril ™i'™''«i 



during the voyage, and it may be sometimes necessary 
for the safety of all to incur some loss, e.tf., by jet- Jettison. 
tison, which is the throwing of goods overboard, which 
sink and are lost ; in such cases it would be manifestly 
unfair that the particular owner should bear the whole 
loss of what has been done, as much for others' benefit 



(») 17 & 18 Vict. c. 104, s. 37. 
(i/) Ibid. ss. 19, 76-83, 102. 

(z) Smith's Mercantile Law, 8th ed. 123, note, 181, 411 ; Gunn v. 
RobeHs, L. R. 9 C. P. 331. 



Digitized by Microsoft® 



144 



OF SOME PARTICULAE CONTKAOTS IBEESPEOTITE OF 



Genei'al and 

particular 

average. 



as his own, and the loss is therefore rateahly adjusted 
between all owners, which adjustment is called general 
average. As distinguished from this, particular average 
is sometimes spoken of, which simply arises when some 
particular injury is done, by accident or otherwise, not 
voluntarily, for the benefit of all; and here no con- 
tribution to the loss is made, but it has wholly to be 
borne by the person to whom the injured property 
belongs (a). 



Salvage. 



Rule as to 
damages ia 
the case of 
collision 
between two 



When some special and extraordinary assistance is 
rendered, whereby a ship, the persons on it, or its 
cargo are saved, the persons rendering such successful 
assistance, who are called salvors, are entitled to a com- 
pensation, which is called salvage (h). As to the per- 
sons who may become entitled to salvage, it may be 
particularly noticed that, though seamen of an aban- 
doned wreck may be, yet passengers may not be (e) ; 
and with reference to the salvage itself, it is only 
allowed in the case of success ; and the practice is never 
to allow more than a moiety for salvage (d). In the 
case of a collision between two ships, the rule in the 
Court of Admiralty has always been that the damage 
shall be borne in this way : the loss sustained by the two 
vessels is added together and divided between them (e), 
and the Judicature Act, 1873 (/), specially provides 
that this rule is still to continue. 



Bottomry 
bond. 



A bottomry bond, strictly speaking, is a mortgage 
or pledge of a ship by the owner or agent, to secure 
the repayment of money lent for the use of the ship ; 
and the conditions of it are, that if the ship is lost, the 



(a) See the distinction between general and particular average, well 
stated by Lord Kenyon in Birkley y. Presgrave, 1 East, 226, 227. 
({>) See Brown's Law Diet. 319. 

(c) The chief statutory provisions as to salvage are contained in 17 & 18 
Vict. u. 104, part 8. 

(d) The Tnca, Sw. 870. 

(e) See Griffith's Judicature Acts, 41, 42. 
(/) 36 & 37 Viot. c. 66, s. 25 (9). 
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lender loses his money ; but if it arrives, then, not only 
the ship itself is liable, but also the person of the bor- 
rower. A security given on the cargo, and not the Sespondentia 
ship, is also now generally called a bottomry bond in- '""^'^' 
discriminately with the above, though formerly dis- 
tinguished as a respondentia bond. Because of the 
risk the lender of the money runs of losing his money 
entirely by the loss of the ship, it has always^been legal, 
even when the usury laws were in force, to reserve any 
amount of interest on his loan ; and if there are several 
of these securities given during a voyage, the last will 
generally be paid first, because, without the last, pos- 
sibly the vessel might have been lost altogether {g). 

The owner of a ship sometimes lets it, or some part Difference 
of it, for a particular voyage, which is done by means chartTTOM-ty 
of an agreement called charterparty (A), and sometimes and a bin 
he simply agrees to carry any one's goods therein, with- " * '°^" 
out letting any particular part of the ship, which is 
done by bill of lading, which is simply a receipt for the 
goods and an undertaking to carry them, given by the 
owner or master (i). A bill of lading is a negotiable 
instrument, passing by indorsement the property in the 
goods, and the indorsee may sue thereon in his own 
name (h), and such an indorsement for value bond fide 
without notice deprives the vendor of any right of 
stoppage in transitu (I), unless the person through whom 
the bill of lading comes had no authority to put it in 
circulation (m). In respect of the carriage of goods Freight. 
either by means of a charterparty or bill of lading, a 
certain reward is payable, which is called the freight, 
and for which the shipowner has a lien on the goods 
provided they are in his possession ; if, however, he 



(jf) See hereon, Smith's Mercantile Law, 409-414. 
(A) See Brown's Law Diet. 59. 
(0 Ibid. 46. 

(k) 18 & 19 Vict. c. Ill, s. 1. 

(f) As to stoppage in transitu, see ante, p. 79, and case of Lickbarrow ' 
Mason, there quoted, 
(m) Gurney y. Behrmd, 3 £. & B. 622. 

L 
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Liability of 
shipowners 
for losses 
to goods 
during a 
voynge. 



has actually demised the whole ship he has thus 
parted with possession of her and her cargo, and has 
no lien (n). 

In the case of loss of goods during the voyage, the 
question arises, What is the liability of the shipowner 
or person carrying the goods ? At common law they 
are, like carriers on land (o), liable for all losses except 
acts of Grod and the king's enemies, and the charter- 
party or bill of lading always contains a stipulation 
exonerating them from such losses, and from those 
occasioned by accident of the seas and naTigation, or 
by fire, as to which latter they are also exonerated by 
statute (p), which also protects them from any loss to 
valuable articles, unless notice thereof has been given 
and their value declared in writing (q). They are also 
exempted from liability for any loss or damage occa- 
sioned by the fault or incapacity of any pilot where the 
employment of such pilot is compulsory by law (r). 
They also are not liable for any robbery or embezzle- 
ment of, or making away with, or secreting certain 
valuable articles, such as gold, jewels, &c., happening 
without their privity or default (s) ; and they are not 
liable in respect of any personal injuries, either alone 
or with loss to ships or goods to an aggregate amount 
beyond £15 per ton of their ship's tonnage, nor in 
respect of injuries to ships or goods (whether there be 
in addition personal injuries or not), to an aggregate 
amount beyond £8 per ton of the ship's tonnage, 
where the loss or damage arises without their default 
or privity (t). 



II. Insurance. Insurance (or assurance) has been defined as a 



(n) Brown's Law Diet. 170, tit. " Freight." 

(o) As to whose liability, see ante, pp. 92-95. 

(p) 17 & 18 Vict. c. 104, s. 503. 

(g) Ibid. 

(r) Ibid. s. 388. 

(s) Ibid. s. 503. 

(«) 25 & 26 Vict. 0. 63, s. 54. 
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security or indemnification given in consideration of a 
sum of money against the risk of loss from the happen- 
ing of certain events (u), but this definition, though 
explaining the primary object, cannot be considered as 
accurate when applied to life insurance, as will be pre- 
sently explained. Insurance may be of three kinds, Three kinds. 
viz., life, fire, and marine, and as we have just consi- 
dered the subject of ships, it will be convenient to con- 
sider the last first, as relating thereto. 



insuranc<^. 



Marine insurance is generally undertaken by certain Marine 
persons who are called underwriters, who subscribe the ' 
policy, each indemnifying for the amount set opposite 
his name. The policy is of a very ancient form (there 
seems no object in setting it out in a work like the 
present), and the insurance may be either for a par- 
ticular voyage, or for a certain period, in which latter 
case it is called a time policy. There are generally in 
policies certain things expressly warranted, e.g., the 
time of sailing, and the safety of the ship, and if there 
is any untruth in any such warranties the insured can- 
not recover, even although the point warranted was 
not of any material importance. There are also three Three things 
things impliedly warranted in every policy, viz., \^^!^^^lli ;„ 
(1) That no deviation shall be made from the proper a marine 
course of the voyage ; (2) that the vessel is seaworthy '"' "^^' 
at that time ; and (3) that reasonable care shall be 
taken to guard against risks ; and a breach of any of 
these three implied warranties will furnish a good 
defence to an action on the policy. On a loss occurring 
the underwriters are liable for the whole amount for 
which they have underwritten the policy, but if the 
ship or cargo is not totally destroyed, but may become 
so, then they are only liable for the whole amount if 
the owner abandons it within a reasonable time (a;). 



(m) Brown's Law Diet. 191. 

(x) See hereon generally, Arnould on Marine Insurance. 

L 2 
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Contracts of A Contract of marine insurance is therefore simply 
fira insurance ^^^ purely a Contract of indemnity. So, also, is equally 
are entirely a coutract of fire insurance ; it is simply a contract in 
i^udemnity" Consideration of certain annual sums paid by way of 
premium to indemnify the person insuring against any 
loss that may happen from fire, and if no fire happens 
But a contract there Can be no claim under the policy. But a con- 
ance is not." tract of life insurance is totally different, for, as decided 
Paiby T. India, in the Well kuowu case of Daily v. India and London 
4r., Assurance ^jjg AssurancB Company (y), it is a contract to pay a 
certain sum of money on the death of a person in con- 
sideration of the due payment of a certain annuity for 
his life, and is not a mere contract of indemnity ; so 
that if one person has insured another's life, although 
by that other's death he may not have sustained the 
slightest damage, he is yet entitled to recover on the 
To enable a policy. A mere wager policy, however, cannot be good, 

person to in- n ■, ■ j.1 j. • ■ ,i > 

sure another's ^ov it IS uccessary that cvcry person insuring another s 

life he must j^fg gliould have had an interest therein at the time of 

insurable effecting the insurance (z), and the name of the person 

interest in it interested therein is to be inserted in it (a) ; but 

although that interest afterwards terminates the policy 

may be kept up and recovered on. Thus if a creditor 

insures his debtor's life, though he is afterwards paid, 

yet he can recover from the insurance office. No more 

than the insurable interest at the time of effecting 

a policy can be recovered, and if several policies are 

effected with different offices, the insured can recover 

no more from the insurers, whether on one policy or 

many, than the amount of his original insurable 

interest (h). 

A person may The Act 14 Geo. 3, c. 48, which requires a person to 

insure his own 



life. 



()/) 15 C. B. 365 ; overruling Godsall v. Boldero, 9 East, 72. 

(z) 14 Geo. 3, c. 48, s. 1. A like proTision is made as to marine insur- 
ance by 19 Geo. 2, c. 37, which however does not apply to foreign ships, so 
that a wager policy as to them is good. 

(a) 14 Geo. 3, c. 48, s. 2. 

(6) Hebdon v. West, 3 B. & S. 579. 
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have an insurable interest in the life he insures, does 

not at all prevent persons insuring their own lives, and 

though a husband, parent, or child, has not (unless he 

or she has some interest in property dependent on his, 

her, or their life) an insurable interest in the lives of a 

wife, child, or parent, yet a wife has an insurable in- a wife may 

terest in her husband's life (e). By the Married j''*"'''' i>f>^ 

TTT > -r> 111 -irtf-rn / 7\ • i ■ -in,! husband s life. 

Women s Property Act, loYU (a), it is provided that a p^o^igipn „f 
married woman may effect a policy of insurance upon 33 & 34 Vict. 
her own life, or the life of her husband for her sepa- "' ^'^' '>""^°°- 
rate use ; and a policy of insurance by a married man 
on his own life, if so expressed on its face, may enure 
as a trust for the benefit of his wife and children or 
any of them, and as a trust not be subject to the con- 
trol of the husband or his. creditors ; but if it has been 
effected for the purpose of defrauding creditors they are 
entitled to receive out of the sum secured an amount 
e<jual to the premiums paid. 

In effecting any policy of insurance, whether life. There must 
fire, or marine, it is material that there should be no '"^ °° '^°"" 

rv • 1 ■ cealment m 

concealment on the part of the person effecting the m- effecting a 
surance. Concealment in the law of insurance has P°'"=y- 
been defined, as " the suppression of a material fact 
within the knowledge of one of the parties which the 
other has not the means of knowing, or is not presumed 
to know " (e). The maxim of caveat emptor {/) does 
not at all apply to the contract of insurance, for the 
person effecting an insurance must state everything, 
not what he believes to be, but which is in fact mate- 
rial to the question of the insurance ; and if anything 
material, or which might operate to influence the rate of 
premium, is withheld, it will vitiate the policy (g). 



(c) Beed r. Royal Exchanje Co., Peake Add. Ca. 70. 

(d) 33 & 34 Vict. c. 93, s. 10. 

(e) Arnould on Marine Insurance, 509. 
If) As to which, see ante, p. 84. 

(g) See Bunyon on Life Assurance, 29 1 and see also Carter v. Boehm, 
1 S. L. C. 555, and notes. 

Digitized by Microsoft® 



150 



OF SOME PAETICULAE CONTEACTS lEEESPEOTIVE OF 



ElVect of 
suicide on a 
life policy. 



Irrespective of any condition in a policy of life in- 
surance, on principles of public policy, if a person who 
has effected a policy of insurance on his own life, after- 
wards dies by the hands of justice, or commits suicide, 
unless, in the latter case, he was insane, and not ac- 
countable for his acts, the policy is vitiated, and his 
representatives cannot recover the amount thereof. 
But in addition to this it is the universal practice of 
insurance companies to insert in their policies condi- 
tions vitiating them on such events, and such words 
may be made use of as to make it of no difference in 
the case of death by a person's own hand, whether he 
was sane or insane at the time. It is important, how- 
ever, to note, that in the absence of any condition on 
the point, the rule of the common law is, that whether 
the amount of the policy can be recovered or not, 
depends on the question of whether or not the person 
was at the time responsible for his own acts (h). 



That (by statutes) (^') life and marine policies may 
now be assigned, has been previously noticed (k). 



111. Patents. A patent may be defined as a grant from the Crown 
by letters-patent, of the exclusive privilege of making, 
using, exercising, and vending, some new invention (Z). 
Anciently, the prerogative that was vested in the Crown 
of granting such an exclusive right was much abused, 
and in consequence was passed an Act known as the 
Statute of Monopolies (m), whereby the granting of such 
monopolies was declared illegal, with certain excep- 
tions ; and by force of this and subsequent statutes, 
the law now is that a patent may be granted in respect 
of a new manufacture for a period of fourteen years ; 

may toV"'™* ^^^' ^^ advisable, that term may be prolonged for a 

be e'rauted. 



Statute of 
Monopolies. 



Term for 



(A) See hereon, Bunyon on Life Assurance, 70-79. 

(0 30 & 31 Vict. 0. 'lU, and 31 Vict. c. 86. 

(A) See ante. p. 117. 

(l) Williams' Personal Proport\', 245. 

(m) 21 Jac. 1, c. 3. 
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further period of seven or fourteen years (n). The in- 
ventor has to file a specification, describing accurately 
the nature of his invention, and to pay certain stamp 
duties ; and by the Patent Law Amendment Act, 
1852 (o), a register of patents has to be kept, which is ^ register of 

, . j_- 1 i_i IT j_ J? patents has 

open to inspection by the public on payment oi a cer- [o be kept. 
tain fee. A patent is assignable, and though the 
assignment is usually by deed, it does not seem neces- 
sary that it should be (p), and all assignments of 
patents have to be registered. 

For the infringement of his patent, the patentee has 
a remedy both by an action for damages and also for 
an injunction to restrain the further infringement. 

Copyright is defined as the sole and exclusive liberty iv. Copyright. 
of multiplying copies of an original work or composi- 
tion, which exists in its author or his assignees (q). 
By the Copyright Act (r), it is provided that this right Term for 
shall exist for the natural life of the author, and seven ^ght exists' 
years from his decease, or for an entire term of forty-two 
years, whichever is longest. Besides copyright in books, 
copyright exists for various terms in music, engravings, 
photographs, and various ornamental and useful de- 
signs (s). If an article is written for such a work as 
an encyclopaedia, and paid for by the proprietor, the 
copyright will be in him ; but after a period of twenty- 
eight years, the right of publishing such article will 
revert back to the author for the remainder of the 
period for which copyright is allowed (t). 

The right of property in copyright must be regis- 



(n) 5 & 6 Wm. 4, u. 83, =.. 4, amended by 2 & 3 Vict. c. 67, and 7 & 8 
Vict, c. 69, ss. 2, 4. 

(o) 15 & 16 Vict. u. 83, s. 39. 

(p) Williams' Personal Property, 244. 

(g) Brown's Law Diet. 92. 

(r) 5 & 6 Vict. c. 45, s. 3. 

(s) See Williams' Personal Property, 261-263. 

(0 5 & 6 Vict. c. 45, s. 18. 
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assignable 
by a mere 
entry in the 
register. 



tered at Stationers' Hall, and the same is afterwards 
assignable by an entry there of the transfer in the 
form given by the Act, and the registry is open to in- 
spection on payment of a small fee (m). For the in- 
fringement of his copyright, the same remedies are open 
to the author as have before been mentioned to be open 
to a patentee (x). 



V. Trade- 
marks. 



There may be 
a qualified 
property in a 
trade-mark. 



A trade-mark may be defined as some particular mark 
or signification adopted by a trader to identify certain 
goods. It is frequently said that there cannot be any 
property in a trade-mark, but it would appear to be more 
correct to say that there may be a certain qualified kind 
of property in it, provided it has been used by the trader 
as his trade-mark and become generally known in his 
trade as such (y). For the infringement of a trade- 
mark the same remedies are open to the proprietor of 
it as are open to a patentee for infringement of his 
patent, or to an author for infringement of his copy- 
right, i.e., to maintain an action for damages, and also 
for an injunction to prevent the further infringe- 
ment (z). 



What it was 
formerly 
necessary to 
prove in an 
action for 
infringement 
of a trade- 
mark. 

Trade-marks 
Registration 
Act, 1875. 

Sec. 1. 



Until lately, to enable a person to maintain an action 
for the infringement of a trade-mark what it was neces- 
sary was for him to prove was his user of it, that it 
had become well known in the trade as his trade-mark, 
and that the defendant had unlawfully adopted or in some 
way infringed it ; but by the Trade-marks Eegistration 
Act, 1875 (a) it has been provided that " a registry of 
trade-marks as defined by this Act, and of the pro- 
prietors thereof, shall be established under the super- 
intendence of the Commissioner of Patents ; and from 



(«) 5 & 6 Vict. c. 45, ss. 11, 19, 20. 

(x) Ante, p. 151. 

(!/) Leather Cloth Co. t. American Leather Cloth Co., 11 H. of L. Cas. 
523. 

(?) See generally as to infringement of patents, copyright, and trade- 
marks, Snell's Principles of Equity, 495-502. 

(a) 38 & 39 Vict, c, 91. 
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and after the 1st of July, 1876, a person shall not be 
entitled to institute any proceeding to prevent the 
infringement of any trade-mark as defined by this Act, 
until and unless such trade-mark is registered in pur- 
suance of this Act " (b) ; that " a trade-mark must be See. 2. 
registered as belonging to particular goods or classes 
of goods, and when registered shall be assigned and 
transmitted only in connection with the goodwill of 
the business concerned in such particular goods or 
classes of goods, and shall be determinable with such 
goodwill, but subject as aforesaid, registration of a 
trade-marh shall he deemed to he equivalent to puhlic use 
of such mark " (c) ; and that " the registration of a Sec. 3. 
person as first proprietor of a trade-mark shall be 
prima facie evidence of his right to the exclusive use 
of such trade-mark, and shall, after the expiration 
of five years from the date of such registration, be 
deemed conclusive evidence of his right to the exclu- 
sive use of such trade-mark, subject to the provisions 
of this Act as to its connection with the goodwill of a 
business " (d). No trade-mark of a nature similar to Sec. a. 
one already registered, or very nearly resembling the 
same, is to be registered without special leave of 
the court, in respect of the same goods or class of 
goods (e). 

What it is necessary, therefore, now in an action for What, there- 
the infringement of a trade-mark for the plaintiff to ^°^^^J^l^' °°"' 
prove is, that the trade-mark is duly registered (/), and proTC. 
that it has been infringed by the defendant ; and this is 
only at first prima facie evidence, but after five years 
will be conclusive evidence of the plaintiff's right to 
the trade-mark. 



(6) Sec. 1. 

(c) Sec. 2. 

(d) Sec. 3. 

(e) Sec. 6. 

(/) And of this the certificate of the registrar is sufficient evidence 
(sec. 8). 
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Wiuranty As has before been noticed (g), it is provided by 

goidrsold statute (h), that if any article is sold with a trade-mark 
with a trade- thereon, a warranty is implied that the same is genuine 
mai on t em. ^^^ ixue, unless the contrary is expressed in some 
writing signed by or on behalf of the vendor, and 
delivered to, and accepted by, the vendee. 

VI. Legal Legal practitioners may be either barristers, special 

practitioners. it j.i.j.ii i.-i?i i- 

'^ pleaders not at the bar, certined conveyancers, or soli- 

citors. The three latter may recover their fees, but 
Barristers i^Q first may not, their acting being deemed of a volun- 

cannot recover . , i i_i ■ j- i • j_i t i j. i- 

their fees, and tary nature, and their tees merely m the light oi 
are not liable honorary payments ; and it follows from this, that no 
° ° action lies against them for negligence or unskilful- 
ness (i). 

Position of In the absence of an express contract, the agreement 

client'"' ^^ °^ ^ client with his solicitor is to pay him for his ser- 
vices the ordinary and usual charges, which are regu- 
lated chiefly by the time occupied in attendances, and 
by the length of documents ; and beyond this, in par- 
ticular cases, any special skill or trouble may be taken 
into consideration (k). The client is entitled to the 
personal advice of the solicitor, though if a clerk sees 
the client and has continual opportunities of conferring 
with his principal, this is sufficient (J). To entitle a 
Solicitor must solicitor to rocover his bill of costs he must have had 
sfined^Mii a ^ Certificate to practise during the time the work was 
month before douc, and it is also nocossary for him to deliver a signed 
leavf 'obtained, ^i^l) o'" ^ ^^^ '"^^^^ ^ letter signed, a calendar month 
before bringing the action (m), unless he obtain leave 



((/) See ante, p. 84. 

(A) 25 & 26 Vict. c. 88, ss. 19, 20. 

(j) It may be noticed that a bill was this year (1876) introduced into 
the House of Commons, having for its object certain alterations in the 
position of barristers, btit it was rejected by a large majority. 

(/.) See 33 & 31 Vict. c. 28, s. 18. 

(J) HupUnson v. Smith, 1 Bing. 13. 

(m) 6 & 7 Vict. u. 73, s. 37. And in this bill he must state the items ; 
it is not snlBcient to put a gross sum. 



Digitized by Microsoft® 



ANT DISABILITY OF THE CONTRACTING PARTIES. 155 

to commence the action before, which he may do on 
the ground that the client is about to leaye England, 
become bankrupt, liquidate, compound with his cre- 
ditors, or do any other act that may be prejudicial to 
the solicitor (n) ; in any action, also, brought by a client 
against his solicitor the latter may set off the amount 
of his costs, though the month has not expired, and 
even though they have not been delivered, provided he 
delivers them before trial (o). A solicitor may now also A solicitor 
enter into a contract with his client for remuneration ^teiTnto a 
in some way other than by his ordinary charges {e.g., contract for 

1 • • \ 1 I 7 J II' •!• remuneration 

by commission), but such agreement must be m writing, i,y commission 
and if in respect of any action, must be submitted to °^ otiierwise. 
a taxing-master for approval before anything can be 
received under it ; any agreement for payment, how- 
ever, only in the case of success is void, and any stipu- 
lation that the solicitor is not to be liable for negligence 
is also void (p). A solicitor could always take a security 
from his client for costs already incurred, and he can 
now also do so for costs to be incurred (q). 

The court or a judge before whom any action, matter, 
or other proceeding has been heard has power to order 
the solicitor's costs to be made a charge on the property 
recovered or preserved by the solicitor's acts (r). 

It is the duty of a solicitor to conduct his client's Tiie duty <.f 
case with ordinary skill and due expedition to its con- ^ ''" "'''°''' 
elusion ; and if, having commenced any proceedings, he 
refuses to continue them, he will not be entitled to his 
costs, unless specially justified by circumstances in so When he may 
doing, e.gi., if the client denies that he is liable to pay pro^e^di^Jigs 
the costs already incurred, here the solicitor may dis- he has com- 
continue and bring an action for such costs (s). If a ^^'^'^^ ■ 

(n) 38 & 39 Vict. c. 79. 

(o) Broicn v. Tibbits, 31 L, J. (C.P.) 2C6„ 

Ip) 33 & 34 Vict. c. 28, ss. 4-15. 

(.7) Ibid. s. 16. 

(»■) 23 & 24 Vict. c. 127, s. 28. 

(s) Hawks V. Cottretl, 3 H. & N. 243. 
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solicitor, in the course of his acting, does not conduct 
his client's business with ordinary diligence, but is 
guilty of some giross default, negligence, or ignorance, 
whereby his client is injured, he is liable to an 
action (t), but he is not liable for a mistake on some 
doubtful point of law (m). A solicitor employing an 
agent is liable to his client for that agent's negligence. 



When negli- 
gence of 
solicitor may- 
be set up as 
a defence to 
an action for 
his costs. 



With regard to a solicitor's negligence, the rule has 
been long settled to be that if he brings an action to 
recover the amount of his bill, his negligence cannot 
be set up as a defence to the action, unless the negli- 
gence has been of some such extreme kind that the 
client has obtained, and can obtain, no benefit what- 
ever from his services ; and that where the client has 
derived, or may derive, some benefit from what the 
solicitor has done, although a great part of the benefit 
he ought to have derived may have been lost to him, 
yet this will merely go to reduce the amount of the 
demand, and a cross-action must be brought by the 
client for the negligence complained of (x). It is pre- 
sumed, however, that this is not so now, for as by the 
Judicature Act, 1875, as is hereafter noticed (y), any- 
thing may be set ofi", even although sounding in 
damages, it would seem that any negligence may 
now be set up, although the client has derived some 
benefit (2). 



Position of 
a solicitor 
dealing with 
his client. 



A solicitor is not absolutely incapable of buying from, 
or selling to, or otherwise contracting with his client ; 
but if he does so, it is incumbent on him, on the con- 
tract being called in question, to shew either that the 
contract was perfectly fair, or that the client had sepa- 



(i) See Godfrey v. Dalton, 6 Bing. 460, 467. 
(«) Kemp Y. Bnrt, 4 B. & A. 424. 
{x) Chitty on Contracts, 518, 519. 
(i/) 38 & 39 Vict. c. 77, Order xix. r. 3, post, p. 2G9. 
(z) As to what will amount to negligence in a solicitor, see Chitty on 
Contracts, 521-524. 
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rate and independent advice, and if he cannot shew 
this, it will he set aside (a). 

Although a witness who is suhpoenaed to attend a Witness's 
trial has a claim for his expenses, and when called to expose? is 
give an opinion and not to speak to a fact for his loss not agaiast 
of time (b), his claim is not against the solicitor in the 
action, but against the party on whose behalf he is 
subpoenaed (c). The remedy of a sheriff's bailiff, how- But a 
ever, who executes process in an action, is not against '""-'^^ '^■ 
the client, but against the solicitor (cZ). 

Medical men may be either physicians, surgeons, vii. Medical 
apothecaries, or chemists and druggists. As to the ™™' 
latter their duty is simply to prepare, dispense, and 
sell medicines, and they cannot recover for advice. 
As to the three former they can recover their fees, 
provided they are duly registered under the Medical 21 & 22 Vict. 
Act (e), and provided also, as to physicians, that they "' 
are not prohibited by the by-laws of any college of 
physicians from so doing (/). An ordinary practitioner, 
however, only registered under the Medical Act, and 
not holding any other qualification, cannot recover for 
medicines and attendance except in a surgical case, and 
if a medical man is guilty of such a want of reasonable 
care or skill that his patient receives no benefit, he 
cannot recover his fees, and he is liable to an action 
by the patient for negligence, even though he was not 
called in by such patient, or was not to be remunerated 
by him (g). 

Every person subpoenaed as a witness is entitled to viii. Wit- 

nesses. 

(a) The subject of the dealings of a solicitor with his client belongs 
more especially to equity, and the student is referred, for further informa- 
tion thereon, to Snell's Principles of Equity, 403, 404. 

(b) See post, p. 158. 

(c) Lee V. Everest, 2 H. & N. 285. 

(d) Brewer t. Jones, 10 Ex. 655. 

(e) 21 & 22 Vict. o. 90, amended by 23 Vict. c. 7. 
(/) Chitty on Contracts, 530, 531. 

((?) See generally as to 'torts arising peculiarly from negligence, post, 
part ii. ch. vi. 
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be paid a reasonaLle sum for his expenses of going to, 
staying at, and returning from the trial, and this sum 
must be paid or tendered him at the time of his being 
served with his subpoena, otherwise he is not bound to 
attend. If a witness lives within the bills of mortality 
it is sufficient to give him a nominal sum with his 
subpoena, usually one shilling (h). If a witness who 
is not paid a proper sum for his expenses, yet chooses 
to attend, he is justified in refusing to be sworn until 
his expenses have been paid (i). 



When a 
witness is 
entitled to be 
paid for loss 
of time. 



But though a witness is always entitled to his ex- 
penses, yet he is not entitled to be paid for his loss of 
time unless he is a witness called, not to give evidence 
upon some matter of fact, but of opinion, e.gi., an 
expert, and then he is so entitled (h). 



Service of a subpoena on a witness must be personal, 
and the remedy against a witness for not attending on 
his subpoena is either by attachment for contempt of 
court in not obeying the subpoena, which is a process of 
the court, or by an action for damages (I). 



IX. Corjiora- 
tions, com- 
panies and 
institutions. 



A corporation is some legal body always known by 
the same name, and perpetually preserving its identity, 
and it may be either a corporation sole, e.(/., a bishop ; or 
a corporation aggregate, that is, one composed of many 
persons, e.g., some company incorporated by Act of 
Parliament (m). Corporations aggregate may be created 
either by Act of Parliament, charter, or letters patent, 
and the great peculiarity as to their contracts is that 
generally speaking they must be under their common 
seal. To this rule there are, however, exceptions, which 
may chiefly be stated to be contracts comprising some 



(Ji) Chitty on Contracts, 542. 

(0 Ibid. 

(/i) See Webb v. Page, 1 C. & R. 23 ; Lee v. Everest, 2 H. & N. 285. 

(I) See also as to witnesses, post, part 3, eh. ii., on Evidence. 

(m) Williams' Personal Property, 218. 
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matter of everyday occurrence, or of such a nature as to 
be actually necessary, these being valid, though not 
under the common seal (w) ; thus, in the case just 
cited, it was held that the guardians of a poor-law 
union who had given orders to a tradesman to supply 
and put up water-closets in the union workhouse, which 
he had accordingly done, could not afterwards defend 
themselves in an action brought for the price by shew- 
ing that there was no contract under seal, as, for the 
purposes for which the guardians were made a corpora- 
tion, it was necessary that they should provide such 
articles. 

Companies may be either unlimited or limited, and DiflFeiences 
now any company consisting of seven or more persons i^'^]^ed°and 
may, and if more than twenty persons must, be regis- unlimited 
tered (o). An unlimited company is simply a combina- <=°™P'""'^=- 
tion of several persons together for some business, and 
the members stand in the position of ordinary partners, 
and liable to an unlimited degree to all the debts of the 
partnership, and the ordinary partnership rules will 
generally apply to them (p). A company may, how- 
ever, be limited if duly registered as such {q), and 
the members are then only liable to the extent of their 
different shares ; so that any person contracting with 
such a company must only look for payment to the 
assets of the company. 

Any contracts made by a registered company need 
pnly be under such company's seal when the same 
would, if made by a private person, require a seal ; 
where, if made by a private person, writing would be 
necessary, signature by some person authorized by 
the company is sufficient ; and where no writing would 
be necessary if made by a private person, the contract 



(re) Clarke v. Cuckfield Union, 21 L. J. (Q.B.) 349. 
(o) 25 & 26 Vict. c. 89, ss. 4, 6. 
(p) For which see ante, p. 107 et seq. 
(Si) 25 & 26 Vict. c. 89. 
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may be made by parol by some person autborized by 
tbe company (r). Sbares in a registered company 
may be transferred by deed duly registered at tbe 
company's office, or, in tbe case of sucb a company 
limited by sbares, wben sbares are fully paid up, by 
simple delivery of sbare warrants (s). 



Liability in 
respect of 
contracts on 
behalf of 
charities and 
institutions 
generally. 



Witb regard to contracts made witb persons acting 
on bebalf of institutions and associations, sucb as 
cbarities, clubs, and tbe like, tbe rule is tbat tbe 
persons making, or authorizing tbe making of, tbe 
contract are tbe persons liable, unless, indeed, tbe 
otber party has specially agreed tbat be will look for 
payment only to tbe assets of tbe institution. And 
tbis rule applies to all miscellaneous undertakings, it 
being always a question, wben a person disputes bis 
liability, wbetber be in any way autborized wbat bas 
been done so as to make himself liable. Thus, if a 
person becomes one of a committee of direction of 
any sucb undertaking or institution, tbis will be 
evidence to shew tbat be bas made himself liable for 
goods supplied for its purposes, even although he 
himself did not give, or assist in giving, tbe particular 
order in question (t). The mere fact, however, of a 
person being a member of a committee of management 
will not always in itself serve to render him liable ; it 
is only evidence of bis having authorized the making 
of the contract. Thus, where wine for a club had 
been ordered by tbe bouse steward of a club according 
to the directions of the committee of management, in 
an action brought against two members of tbat com- 
mittee, it was held that it was a question for the jury 
whether tbe defendants bad autborized the steward to 
order the wine in question (m). 



(f) 30 & 31 Vict. u. 131, ». 37. 
(s) Ibid. ss. 27-33. 

(t) Sec Chitty on Contracts, 220-223. 
(u) Todd V. Emly, 8 M. & W. 505. 
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Contracts in the relation of master and servant x. Master 
may be conveniently considered under three heads, ''" ^'^'^^''^^ ■ 
viz. : — 1. As to the hiring. 2. As to the power of the 
servant, and the relation between the parties during 
the service; and 3. As to the determination of the 
service. 

Firstly, then, as to the hiring. — There may be an As to the 
express contract for the hiring of a servant, and when ^^^^'^s- 
there is it may be either in writing or by parol, unless 
it is for a hiring for a period beyond a year, in which 
case writing is by the Statute of Frauds necessary (a;), 
and it may perhaps be considered doubtful whether a 
contract for hiring and services for life does not 
require to be by deed («/). In every express contract 
for hiring, its duration, and the wages in respect of the 
hiring, should be stated, but if there is no express 
contract, but simply an entering into service, it is 
called a general hiring, which has been decided to be 
for different terms according to the nature of the 
service (as will be next noticed), but in respect of 
which hiring it is always presumed, unless the con- 
trary appears, that reasonable wages are to be paid (z). 

Persons occupying the legal position of servants Different 
may be classified as clerks, domestic or menial servants, '^""^^ °f 

•^ .... servants. 

and servants who are neither in the position of clerks 
nor domestic nor menial servants. A general hiring Effect of 
of a clerk is a yearly hiring determinable by three f^l^^^^^ 
months' notice, or an equivalent three months' wages (a); 
a general hiring of a domestic or menial servant is 
also a yearly hiring, but determinable by a month's 
notice, or an equivalent month's wages (b) ; and a 
general hiring of other kinds of servants, though it 



(a) 29 Car. 2, c. 3, s. 4, ante, p. 39. 

(y) See notes to MitcheU v. Seynolds, 1 S. L. C. 432. 

(z) Chitty on Contracts, 531. 

(a) Fairman v. Oakford, 5 H. & N. 635. 

(I>) Pawcett V. Cash, 5 B.- & Ad. 904. 

M 
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will be taken primarily as a hiring for a year (c), 
ninst depend more especially upon the circumstances 
of each particular case, as, indeed, it must, to a certain 
extent, in all cases, so that the fact of a servant's wages 
being payable at longer or shorter periods, as the case 
may he, may alter the presumption as to the hiring 
and the length of notice required, as also may any usage 
or custom in any particular trade or business. Although 
a general hiring of a servant may therefore be con- 
strued as a hiring for a year, and so on from year 
to year, yet, as it need not necessarily extend beyond 
the year, it is valid though not in writing (d). 



As to the 
power of the 
servant, and 
the relation 
between 
master and 
servant. 

The ordinary 
principles of 
agency" apply 
' to these 
contracts. 



Illustration. 



Secondly, as to the power of the servant, and the re- 
lation between the parties during the service. — It will 
be at once seen that a person by entering into another's 
service becomes that other's agent, and that, therefore, 
the ordinary principles of agency apply, and answer the 
question of his power to bind his master by his con- 
tracts. These principles of agency have already been 
considered, and the very great difference in the powers 
of a general and a special agent pointed out (e) ; and 
it will follow from that difference, that the power of a 
servant to bind his master must depend on whether he 
is merely a special agent, appointed simply now and 
then to do some particular act, or whether he is a 
general agent, having a wide power given him by his 
master to do all acts of a certain nature. If he is of 
the former kind, then any contract which he makes can 
only bind his master when strictly in conformity with 
his master's orders ; but if he is of the latter kind, then 
any contract he makes will bind his master, even 
though it goes beyond his master's orders in the par- 
ticular case, if it is within the scope of his ordinary 
authority. To exemplify this by an instance : If a 



(c) Ba'/ley v. Simmett, 1 M. & W. 506. 

(rf) Becston v. Colh/er, 4 Bing. 309. See as to contracts not to 1 
forraed within a year, ante, pp. 43, 44. 
(e) See ante, p. 101, 



per- 
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master simply once directs Lis servant to go to a 
shop and purchase certain goods, giving him the money 
to pay for them, and the servant misapplies the money, 
and gets the goods on credit, here the master will not 
he liable to pay for them, for the servant was but a 
special agent, and it was the duty of the shopkeeper to 
inquire into the extent of his authority, and the getting 
of the goods on credit was beyond his authority ; but 
if the master is in the habit of sending his servant to buy 
goods on credit, though in this instance he gives him 
the money to pay for them, and, instead of paying, the 
servant misapplies the money and gets them on credit, 
the master will be liable to pay for them, because the 
servant was a general agent, and his act comes within 
the scope of his ordinary authority. 

A master is liable for his servant's torts when com- As to torts 
mitted by the servant acting in the course of his ordi- a°s™ant. '' 
nary employment and duty, but he is not liable crimi- 
nally for his servant's unauthorized act (/). 

A servant is entitled to be paid wages during a time Servant 
he was disabled from service by illness {g), and the re- ''aid'wa'Ts^'' 
lation between an ordinary master and servant (it is though dis- 
otherwise as to an apprentice), does not make it obliga- temporary"^'' 
tory on a master to provide medical attendance or illness. 
medicines for his servant ; but if he sends for a medical Master not 
practitioner for his servant whilst under his roof, he is vidTmedi^ai" 
liable, and he cannot deduct from the servant's wages attendance for 
any expenses incurred thereby, unless it was specially "* servant. 
so agreed Qh). 

There is no implied contract by a master to in- Master not 

bound to 
indemnify 
(f) See hereon, post, part 2, ch. 1, p. 241. servant against 

(£?) Cuksoa V. Stones, 1 E. & E. 248. injuries 

(A) See Chitty on Contracts, 537 ; and the principle that a master is 
not bound to provide medical attendance or medicines for his servant is 
the same, even although the servant's illness has arisen through an accident 
incurred in performing his duties as servant, unless indeed it arose in such 
a way that the master could be held liable for it. 

M 2 
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demnify his servant against any injury happening in 
the course of his employment, or even not to expose 
his servant to any extraordinary risks (i) ; but there is a 
duty cast on him to make use of proper tackle and 
machinery in his business, and to employ duly com- 
petent co-servants, and if any injury arises to the 
servant through the non-observance of this duty, the 
master will be liable (k). 

As to the Thirdly, as to the determination of the service. — The 

of thTsCTTice" general way in which this happens, is by notice either 

by the master or the servant, the length of which notice 

varies according to the contract for hiring or the nature 

of the service (I). 

When master In giving the notice, it is not necessary to allege any 
serrant^ wHif-" rcason for it ; and in the following cases the master 
out notice. ^in ^e justified in putting an end to the contract of 
service without any notice : — 

1. When the servant unlawfully absents himself from 
his work. 

2. If he proves to be incompetent to perform any 
particular service which he has agreed to render. 

3. If he refuses or neglects to obey his master's rea- 
sonable orders ; and 

4. If he is guilty of any gross moral misconduct, or 
of habitual neglect in the performance of his duties. 

And in these cases the servant will only be entitled 
to wages already accrued due, so that if his wages are 



(i) miey V. Baxendale, 6 H. & N. 445. 

(Ji) Wilson V. Merry, L. R. 1 Scotch App. 326 ; see post, p. 334 

(0 Ante, pp. 161, 162. 
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payable monthly, and he is discharged in the middle of 
a month, he forfeits his right to such wages (m). 

The death of either master or servant will operate to Death, 
dissolve the contract of service (w). 

A master is not bound to give his servant a cha- Master's 
racter, but if he does do so, he must give what he ^^f'^^%gl 
believes to be a true one ; if he wilfully gives a false character to 
character, he will be liable to an action for libel or '"^ s'^^'^ao'- 
slander ; but if he believes it to be true, and makes 
it honestly and fairly, without exaggeration, it comes 
within the designation of a privileged communication, 
and he is not liable (o). 

Many important points in the relation of master and 
servant belong to the second division of this work, 
viz.. Torts, and are there considered (p). 



(m) Chitty on Contracts, 534, 535. As to the measure of damages in an 
action by a seryant for wrongful dismissal, see post, oh. 5, p. 307. 

(«) Farrmo v. Wilson, L. E. 4 C. P. 744. 

(o) See post, part 2, oh. 5, p. 307. 

Ip) See post, part 2, particularly ch. 6, " Of Torts arising peculiarly 
from Negligence." 
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OHAPTEE VII. 

OF CONTEACTS WITH PERSONS UNDER SOME DISABILITY. 

In this chapter will be considered the position of the 
following parties as to their contracts : Infants, married 
women, persons of unsound mind, intoxicated persons, 
persons under duress, and aliens. 

I. Infants. An infant in the eyes of the law is a person under the 

age of twenty-one years, and at that period (which is 
the same in the French and generally in the American 
law), he or she is said to attain majority ; and for his 
torts {q) and crimes an infant may he liable ; but for his 
contracts, as a general rule, he is not liable, unless the 
contract is for necessaries. The law as to infants' 
liability on their contracts has lately been very much 
altered by the Infants' Eelief Act, 1874 (r), but to 
properly understand the application of that Act it will 
be necessary to first notice the law as it stood before 
its passing. 



Infant is 
always liable 
on his con- 
tracts for 
necessaries. 

Otiier con- 
tracts could 
formerly be 
ratified. 



On his contracts for necessaries an infant is now and 
always has been liable ; and with regard to his other 
contracts, they were not formerly actually void, but 
only voidable, and accordingly, from the earliest times, 
capable of ratification after he came of age without any 
new consideration (s) ; and it was held that any act or 
declaration which recognised the original contract as 



(7) As to torts, see post, part 2. 
(r) 37 & 38 Vict. c. 62. 
(s) See Co. Lit. 2b. 
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binding was sufficient ratification (t). But by Lord Lord Tenter- 
Tenterden's Act (u) it was provided tbat no action ^^° ^ ^'''" 
should be maintained whereby to charge any person 
upon any promise made after full age to pay any debt 
contracted during infancy, or upon any ratification 
after full age of any promise or simple contract made 
during infancy, unless such promise or ratification were 
made by some writing signed by the party to be charged 
therewith (x). As to contracts not for necessaries, 
therefore, the law, until lately, was that they might be 
ratified by the infant after coming of age by writing 
duly signed by him. 

But this is no longer so, for, by the Infants' Belief infants' 
Act, 1874 (y), it is enacted that " all contracts, whether 1374 ' 
by specialty or by simple contract, henceforth entered 
into by infants for the repayment of money lent or to be 
lent, or for goods supplied or to be supplied (other than 
contracts for necessaries), and all accounts stated with 
infants, shall be absolutely void : provided always, that 
this enactment shall not invalidate any contract into 
which an infant may by any existing or future statute, 
or by the rules of common law or equity, enter, ex- 
cept such as now by law are voidable " (z) ; and that 
" no action shall be brought whereby to charge any 
person upon any promise made after full age to pay 
any debt contracted during infancy, or upon any ratifi- 
cation made after full age, of any promise or contract 
made during infancy, whether there shall or shall not be 
any new consideration for such promise or ratification 
after full age " (a). The law, therefore, as to infants' 



(f) See cases cited in Cliitty on Contracts, 149. 

(m) 9 Geo. 4, c. 14, s. 5. 

(x) Signature by an agent was not sufficient, and 19 & 20 Vict. c. 97, 
a. 13, made no difference in this rule. 

(i/) 37 & 38 Vict. c. 62. 

(sr) Sec. 1. As to the latter part of this section, see note (a). 

(a) Sec. 2. This Act, in making infants' contracts void, does not apply to the 
powers of infants in certain cases to convey lands, viz. : By the custom of 
gavelkind at the age of fifteen by feoiJment ; on marriage by the sanction 



Digitized by Microsoft® 



' necessaries. 



168 OF CONTRACTS WITH PEESONS 

contracts at the present day is that they are absolutely 
void and incapable of ratification unless for necessaries, 
and it has been decided that the Act applies to a ratifi- 
cation made after its passing of a debt contracted prior 
to it (h). 

The meaning An infant being, however, still, as formerly, liable 
of the term for neccssaries, it is important to properly understand 
the meaning of that term. It must follow, as a matter 
of course, that it will include all things essential for 
existence, and without which a person cannot reasonably 
be supposed to exist, e.ff., ordinary food and clothing ; 
but it has a much wider application than this, and 
many things not actually essential to existence are in- 
cluded under it. The rule as to what will be deemed 
necessaries has been stated as follows : " All such 
articles as are purely ornamental are not necessary, and 
are to be rejected, because they cannot be requisite for 
any one ; and for such matters, therefore, an infant 
cannot be held responsible. But if they are not strictly 
of this description, then the question arises whether 
they were bought for the necessary use of the party, in 
order to maintain himself properly in the degree, state, 
and station of life in which he moved ; if they were, for 
such articles the infant may be responsible " (c). 

To take an instance to exemplify this rule, it has 
been held that an infant is liable for the price of horses 
bought by him if his position warranted his keeping 



of Chancery under 18 & 19 Vict. o. 43 ; and by the sanction of Chancery 
for payment of debts under 1 Wm. 4, c. 47, the latter part of section 1 
providing, as is stated above, that it shall not operate to invalidate any 
contract into which an infant may by any existing or future statute, or 
by rules of common law or equity, enter, escept such as are by law voidable. 
In the opinion of the writer also the Act makes no alteration in the rule 
that a lease by an infant is good if he accepts rent after he comes of age, 
because the accepting of rent does not operate merely as a ratification, but 
by way of estoppel. 

(6) Ex parte Kibble, L. E. 10 Ch. App. 373. 

(c) Per Parke, B., in Peters v. Fleming, 6 M. & W. 47 ; cited in Broom's 
Coms. 573, 574. 
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horses, or if riding was recommended by his medical 
adyiser (d). 

To enumerate all the different cases in which things 
have or have not been held to be necessaries would be 
useless, and the answer to the question of what are 
necessaries for which an infant will be liable, to be 
collected from all the cases, may be shortly stated to 
be, that he will be liable, not merely for the bare es- 
sentials of life, but also for education, and generally for 
anything suitable to his rank and condition in life, and 
it will always be a question for the jury whether an 
infant is liable or not in every particular case (e). And 
if an infant has a wife or children, he will be liable 
for necessaries supplied to her or them (/). 

The statement that an infant is absolutely liable for An infant is 
necessaries must, however, be taken with the following '^°'' ** . ^°Z 

' ^ ' ^ ... necessaries if 

restriction, viz., that if an infant is residing under the residing under 

parental roof, he cannot generally be made responsible j.Qof''"'^'^'* 

even for necessaries, for in such a case the presumption 

is that the credit is intended to be given to the parent, 

and not to the infant (gi). It must not, however, from 

this, be taken as law, that in such a case the parent is Nor is the 

absolutely liable for necessaries supplied to his child p^ient neces- 

!•• -"ii- n 1 • Til 11 1 sarily liable. 

living With him, for he is not so liable absolutely, as a 
matter of course, it being always necessary, to render 
the parent liable, to shew that he in some way, either 
by a precedent act or a subsequent ratification, author- 
ized his child to contract and to bind him ; for if he 
has in no way given any authority, he is no more liable 
to pay a debt contracted by his child, even for neces- 
saries, than a stranger would be. But slight evidence 
of the parent's authority will usually be sufficient, so 



(d) Hart v. Prater, 1 Jur. 623. 

(e) See hereon, Ilyder v. Wombwell, L. E. 4 Ex. 32 ; and also Chitty 
on Contracts, 138-144. 

(/) Turner v. Trisby, 1 Str. 108 ; Chitty on Contracts, 140. 
((/) Chitty on Contracts, 140, 147. 
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that, if goods are delivered at the parent's residence, 
this will ;primd facie raise a presumption of his lia- 
bility (/i) : though, if, directly he heard of the goods or 
saw them, he objected to them, this would operate to 
rebut his liability. It might, therefore, possibly happen 
in such a case that a tradesman supplying goods might 
find himself without remedy against any one. 

As to whethev For moncy lent to an infant not for the purposes of 
H^bWor '^ ^Tiyi^g necessaries he is of course not liable, and at 
money lent common law he was not liable for money lent to him 
sarieT °'"^'^''' ^'^'^^ though for the purpose of buying necessaries (i) ; 
but it is doubtful whether this is so now, for as the 
Court of Chancery on principles of equity would pro- 
bably formerly have given relief in such a case, by 
allowing the lender to stand in the place of the person 
who supplied the necessaries, and as by the Judicature 
Act, 1873 (k), the rules of equity, where different 
from those of law, are to prevail, probably now money 
lent for the purpose of buying necessaries may be 
recovered back in any division of the High Court of 
Justice. 

Or where he So, also, although the fact of an infant having 
''^Vd^h^' ■ If fraudulently represented himself to be of age would 
to be of age. not at common law have entitled a person to recover 
from him (J), yet as equity might in such a case have 
given relief, it may probably be considered now that 
such a fraudulent representation will entitle a person 
to recover, notwithstanding infancy, in any division of 
the High Court. 

Infant not An infant is not liable on a bill of exchange or pro- 

bTii or "note mif sory note to which he is a party, although it were 

though for 
necessaries. 

(K) Chitty on Contracts, 147. 
{i) I'arh'i v. Boudur. 1 Salk. 279. 
(A) 36 & 37 Vict. u. 66, s. 25 (11). 
(0 Johnson v. Pijc, 1 Sid. 258. 
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given for necessaries ; but such a bill is good as against 
the other parties thereto (m). Of course, however, he 
could be sued on the original debt for necessaries. 

Infancy is a personal privilege, and does not affect infancy is 
the other contracting person's liability, so that though pi.'ivii'e''ge' 
an infant is not liable generally to be sued on his con- 
tracts he is capable of suing, which forms one exception 
to the rule that mutuality is necessary to a con- 
tract (n). 

An infant's contract to marry stands on the same Infant not 
footing as any ordinary contract he enters into, i.e., the co^ntract to 
infant is not liable on it, but can sue in respect of it. man-y. 
But if the infant actually completes the contract by But if 
going through the marriage ceremony in the manner ^^'j™ ^^.g jj 
prescribed by law, then if a male and of the age of four- is generally 
teen or upwards, or a female and of the age of twelve ""^'"S- 
or upwards, it is absolutely binding ; or if under those 
ages but not under the age of seven, then he or she 
may avoid the marriage on arriving at such ages re- 
spectively, but if either party is under the age of seven 
then the marriage is absolutely void. 



women. 



The position of married women as to their con- H- Married 
tracts may be conveniently considered in the following 
order : — 

1. As to their contracts made before marriage. 

2. As to their contracts made after marriage, and 
during cohabitation ; and 

3. As to their contracts made after marriage and 
during separation. 



(pi) Chitiy on Contracts, 145. 
(n) Ibid. 151. 
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As to their 
contracts 
made before 
marriage. 



Rights of 
husband in 
wife's per- 
sonal property. 



What is a 
sufficient 
reduction into 
possession. 



Firstly, then, as to contracts made before marriage, 
and here it is apparent that there may be a benefit or 
a liability in respect of them, and any such benefit 
being an outstanding right is a chose in action. The 
efi'ect of marriage upon personal property in possession 
is, that it operates as an absolute gift of it in law 
to the husband, so that from that time it is no 
longer her property, but his in every way (o) ; but with 
regard to mere choses in action this is not so, for to en- 
title the husband to them, he must reduce them into 
possession, and if he does this then they form part of 
his estate in the same way as choses in possession ; but 
if he does not reduce them into possession, and his wife 
dies, he will not then be entitled to them jure mariti 
(that is, in his capacity of husband), but only by taking 
out letters of administration to his wife, and thus con- 
stituting himself her legal personal representative, 
which makes a very great difference, for if he takes 
jure mariti he is not bound to pay her debts which 
may possibly exist, as debts contracted by her before 
marriage. If the wife survives the husband, then her 
choses in action not having been reduced into possession 
survive to and belong to her. To constitute a sufficient 
reduction into possession by the husband, it is techni- 
cally said that he must take some step shewing his dis- 
agreement to, and extinguishing, the interest of his 
wife, e.g., of course the actually receiving the prin- 
cipal money will always so operate, though not the 
mere receipt of interest, and, again, the recovery of 
judgment in an action brought by husband and wife 
will be sufficient (p). 



Liability of 
husband on 
wife's contracts 
made before 
marriage. 



As to the liability of the husband, at common law 



(o) Williams' Personal Property, 48. 

(p) See hereon, Chitty on Contracts, 152-154. The subject of married 
women's property and the position of married women as to separate 
estate, &c., belongs to conveyancing and equity, and the student is 
referred to Williams on Real Property, and Snell's Principles of Equity, 
and to the Married Women's Property Act, 1870. 
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the rule was absolute that he was liable for all his 
wife's contracts and debts entered into and contracted 
by her before marriage, whether he had any property 
with her or not, but this liability ended with her death 
unless he took out administration to her choses in action, 
when he would still be liable as administrator to the 
extent of the assets (q), but the rule has now been very 
materially altered, as is next stated. 

By the Married Women's Property Act, 1870 (r), it Married 
is provided that " a husband shall not by reason of any ^.°™™y 
marriage which shall take place after this Act has come Act, i870, 
into operation (s), be liable for the debts of his wife ^^'^' ' 
contracted before marriage, but the wife shall be liable 
to be sued for, and any property belonging to her for 
her separate use shall be liable to satisfy such debts as 
if she had continued unmarried." 

But a very short trial of this provision shewed that injustice 
as it stood it was too extensive, for it made a possible tMs^sectfon. 
manifest injustice. It provided that the husband 
should never be liable ; but yet in many cases the 
husband might have property through his wife, and it 
not being to the wife's separate use, the creditor had 
no hold on it. Supposing a woman possessed of £1000, 
no separate estate, and owing several debts, married, 
the consequence under this provision would be that the 
husband would take the £1000 by the act of marriage, 
and through him the wife would reap the benefit of it, 
and yet the creditors would not have any claim against 
either, though manifestly they ought to be paid out of 
the £1000. It will be noticed, however, that this pro- 
vision did not apply to the liability of the husband 
where the marriage had taken place prior to the 
coming into operation of the Act. 



(q) Chitty on Contracts, 154. 
(r) 33 & 34 Vict. c. 93, s. 12. 
(s) 9th of August, 1870. 
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Sec. 2. 



Married The injustice of the provision in the Married Women's 

SpeHy Act Property Act, 1870, has, however, now been remedied, 

Amendment for, by the Married Women's Property Act Amendment 

Act, 1874. ^^^^ -i^g^^ ^^^^ .^ j^^g ^gg^ provided that " so much of 

the Married Women's Property Act, 1870, as enacts 
that a husband shall not be liable for the debts of his 
wife contracted before marriage is repealed, so far as 
respects marriages which shall take place after the 
passing of this Act (u) ; and a husband and wife mar- 
ried after the passing of this Act may be jointly sued 
for any such debt " (x) ; but " the husband shall in such 
action and in any action brought for damages sustained 
by reason of any tort committed by the wife before 
marriage, or by reason of the breach of any contract 
made by the wife before marriage, be liable for the 
debt or damages respectively to the extent only of the 
assets hereinafter specified ; and, in addition to any 
other plea or pleas, may plead that he is not liable to 
pay the debt or damages in respect of any such assets 
as hereinafter specified ; or confessing his liability to 
some amount, that he is not liable beyond what he con- 
fesses ; and if no such plea is pleaded, the husband 
shall be deemed to have confessed his liability so far as 
assets are concerned" (y). The assets to the extent of 
which the husband is to be liable are substantially any 
which husband asscts he may have by or through his wife, but they 
note*(«). ^''^ ^^® specified in the Act, and are set out below (z) ; and if 



As to the 
assets to the 
extent of 



(0 37 & 38 Vict. c. 50. 
(m) 30th July, 1874. 
(a;) Sec. 1. 
(y) Sec. 2. 

(x) " 1. The Yalue of the personal estate in possession of the wife which 

shall have vested in the husband. 

" 2. The value of the choses in action of the wife which the husband 

shall have reduced into possession, or which with reasonable 

diligence he might have reduced into possession. 

" 3. The value of the chattels real of the wife, which shall have 

vested in the husband and wife. 
" 4. The value of the rents and profits of the real estate of the wife 
which the husband shall have received, or with reasonable 
diligence might have received. 
" 5. The value of the husband's estate or interest in any property, 
real or personal, which the wife in contemplation of her 
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the husband, after marriage, pays any debt of his wife, 
or has a bond fide judgment recovered against him for 
any such debt, then such payment or judgment goes to 
reduce the amount of assets which he had with his 
wife, and the extent of his liability (a). 

The Act also goes on to provide that, " if it is not Sec. 3. 
found in such action that the husband is liable in 
respect of any such assets, he shall have judgment for 
his costs of defence, whatever the result of the action 
may be against the wife " (6) ; and that " when a hus- Sec. 4. 
band and wife are sued jointly, if by confession or 
otherwise it appears that the husband is liable for the 
debt or damages recovered, or any part thereof, the 
judgment to the extent of the amount for which the 
husband is liable shall bis a joint judgment against 
the husband and wife ; and as to the residue (if any) 
of such debt or damages, the judgment shall be a 
separate judgment against the wife " (c). 

It will be noticed that the provisions of this Act do 
not apply to marriages that took place prior to its 
passing. 

Any question, therefore, as to the liability of the Summary as 
husband for his wife's ante-nuptial debts must depend i° 'l^'"!''/ °' 

_^ _ ^ husband for 

on the date of the marriage : if it took place before the wife's ante- 
9th of August, 1870, he is liable for them all ; if after ""?''''' '*"''''■ 
that date, and before the 30th of July, 1874, he is not 
under any liability in respect of them; and if since 
that date, he is liable to the extent of the assets which 
he has with or through his wife. 



marriage with him shall have transferred to him, or to any 
other person. 
" 6. The yalue of any property, real or personal, which the wife in 
contemplation of her marriage with the husband shall with 
his consent have transferred to any ])erson with the view of 
defeating or delaying her existing creditors," sec. 5. 

(a) Sec. 5. 

(6) Sec. 3. 

(c) Sec. 4. 
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As to contracts Secondly, as to contracts made after marriage and 

made during _ , •" --r ■ -i i j- 

cohabitation. cLv/nng coJiaoitation. Marriage produces a general dis- 
ability on the part of the wife to contract, so that no 
contract that she may make will be binding on her, and 
any advantage she may acquire vests in her husband. 
But some contracts of a married woman may bind her 
separate estate in equity {d) ; and, besides this, there 

Cases in which are Several exceptions to the rule, which are chiefly as 

a married „ ,, •"■ 

follows : — 



woman is in 
tiie position of 
a feme sole. 



1. Where the husband is banished, or transported, 
or suffering sentence of penal servitude, the wife can 
contract, sue or be sued, as if she were a feme sole. 

2. Where the husband has not been heard of for a 
period of seven years, she may also do so, as he is then 
presumed to be dead (e). 

3. Where a judicial separation has been obtained 
under the Divorce Act she may also do so (/). 

4. Under the Divorce Act (g) a married woman may 
obtain an order, called a protection order, when she has 
been deserted by her husband, protecting her earnings 
or property acquired since desertion from her husband 
and persons claiming under him. Such order may be 
obtained from the Divorce Division of the High Court 
of Justice, or from a police magistrate, or justices in 
petty session ; but if from either of the latter, the 
order has afterwards to be registered within ten 
days from the making with the registrar of the . 
county court within whose jurisdiction the wife is 
resident. 



(d) See Huhne v. Tenant, 1 White and Tudor's Leadina; Cases in Eauitv 
481. ^ ' 

(e) See Nepean v. Doe, 2 S. L. C. 510 ; 2 M. & W. 894. 

(/) 20 & 21 Vict. c. 85, s. 25. Of course if an actual divorce takes 
place the woman is n£;ain a feme sole, 
(g) 20 & 21 Vict. c. 8,5, s. 21. 
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5. By the Married Women's Property Act, 1870 (h\ 
the following property is to be thereafter to the separate 
use of a married woman, viz., her wages and earnings 
acquired in any occupation carried on separately from 
her husband ; any deposit made by her in her name in 
a saving's bank ; any sum of £20 or upwards in the 
public stocks transferred into her name ; any fully paid- 
up shares in companies and other institutions to which 
no liability is attached transferred to her name ; any 
personal property coming to her as a next of kin under 
an intestacy ; any sum, not exceeding £200, coming to 
her under a deed or will ; the rents and profits of any 
freehold, copyhold, or customary property descending 
to her ; and any policy on her own or her husband's 
life expressed to be to her separate use (i). 

It has been decided that a married woman cannot be Married woman 
made a bankrupt in respect of a debt for which she is made'bankiupt 
liable unless she has a separate estate (Jc). if she has 

separate estate. 

A married woman usually sues either together with 
her husband, or by her next friend ; but under the 
Judicature Act, 1875, a married woman may, by the 
leave of the Court or a judge, sue or defend without 
her husband and without a next friend, on giving such 
security (if any) for costs as the court or a judge may 
require {I). 

The question of the power of a wife living with The wife's 
her husband to bind him is one of great importance. Ending" the 
The earliest leading case constantly referred to upon iiusband. 
the subject is that of Manby v. Scott (rn), which may be Ma^iy y. Scoit. 
taken as laying down the broad principle that a wife's 
contract does not bind the husband, unless she act by 



(A) 33 & 34 Vict. c. 93. 

(0 Sees. 1-5, 7, 10. 

(Q Ex parte Holland, In re Heneacjo, L. R. 9 Ch. App. 307. 

(0 38 & 39 Vict. c. 77, Order XVI. r. 8. 

\m) 2 S. L. C. 429 ; 1 Levintz, 4. 

N 
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Montague v. 
Benedict. 



OF CONTRACTS WITH PERSONS 

his authority. The wife, therefore, may he said to 
generally stand in the position of an agent, but to 
some extent as an agent of a peculiar kind ; for the 
general rule is that, apart from any special power or 
authority that may he given her, from her very position 
of living as a wife (w), she is presumed to be invested 
with an authority to bind him for necessaries suitable 
to his rank and condition (o) ; but (as was decided in 
the case of Montague v. Benedict (^) ) this does not 
extend to anything beyond actual necessaries, for as to 
anything beyond this to bind the husband some evi- 
dence of his assent must always be shewn. This case 
of Montague v. Benedict may be usefully noticed by the 
student upon two points : firstly, as deciding what is 
just stated ; secondly, as furnishing an instance of what 
will and what will not be deemed necessaries, it there 
having been held that the husband being a certificated 
special pleader, and living in a house at the rent of 
£200 a year, and keeping no man-servant, articles 
of jewellery to the amount of £83 supplied to the 
wife in the course of two months were not neces- 
saries. As, however, has been noted in the case of 
infants {q), what are and what are not necessaries 
must always depend on the circumstances of each 
particular case. 



Seaton v, 
Benedict, 



And a husband is not in all cases absolutely liable 
for necessaries, for as the power of a wife to bind her 
husband for them only arises from his presumed autho- 
rity to her, such authority is liable to be rebutted by 
the fact that she was fully supplied by her husband 
with all necessary articles. This is shewn by the 
well-known case of Seaton v. Benedict (r), and some 



(n) And this principle applies to a woman living with a man as his 
wife, though not actually married, and even although the tradesman 
knows she is not married ; Watson t. Threield, 2 Esp. 637. 

(o) EtheriTigton v. Barrett, Lord Rayra. 1006. 

(p) 2 S. L. C. 467 ; 3 B. & C. 673. 

(q) Ante, p. 168. 

(r) 2 S. L. C. 475 ; 5 Bing. 28. 



Digitized by Microsoft® 



UNDEB SOME DISABILITY. 179 

of the remarks of Chief Justice Best in that case, as 
illustrative of the subject, may be well quoted. He 
says : " A husband is only liable for debts contracted 
by his wife on the assumption that she acts as his 
agent. If he omits to furnish her with necessaries, he 
makes her impliedly his agent to purchase them. If 
he supplies her properly, she is not his agent for the 
purchase of an article unless he sees her wear it without 
disapprobation (s). ... It may be hard on a fashionable 
milliner that she is precluded from supplying a lady 
without previous inquiry into her authority. The Court, 
however, cannot enter into these little delicacies, but 
must lay down a law that shall protect the husband from 
the extravagance of his wife " (t). 

It was formerly considered that when a husband and Effect of 
wife were living together, provided she was not fully foJ-t'iMinir his 
supplied with necessaries, she must always have power wife to 
to bind the husband for them, and that no private '^^^J^l^y-,^"^ g^. 
agreement between the parties would deprive her of agreement to 
this power, but it must be communicated to the trades- 
man (m). But this is not now law, the somewhat 
recent case of Jolly v. Bees {w) clearly deciding that any joiiy v. Rees. 
agreement between the husband and wife, or the fact 
of the husband forbidding the wife to pledge his credit, 
though not communicated to the tradesman, will be a 
bar to any action against the husband ; and the Court, 
in giving judgment in that case, said, " although there 
is a presumption that a woman living with a man, and 
represented by him to be his wife, has his authority to 
bind him by her contract for articles suitable to that 
station which he permits her to assume, still this pre- 
sumption is always open to be rebutted." This decision Explanation 
may at first sight seem somewhat to militate against "^ '*'! '***' 

•' ° ° mentioned 



(s) This would of course amount to an authority by subsequent ratifica- 
tion. 

(0 2 S. L. C. 478. 

(m) See Johnston v. Sumner, 3 H. & N. 261. 

(w) 15 C. B. (N.S.) 628. 

N 2 
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the principles of general agency before explained (a;), 
that a principal is liable for all acts of his general 
agent coming within the scope of his ordinary autho- 
rity, although done contrary to the principal's direc- 
tions, if they were not known to the contractee ; but 
the reason of the decision seems to be that the wife 
does not actually stand in the position of general 
agent for her husband, but is only presumed to do so, 
and that that presumption is always liable to be 
rebutted. 

Correct answer To Summarise the foregoing remarks, the answer to 
of what "con-™ *^^ question of what contracts of a wife, who is living 
tracts by a with her husband, will bind him, may be stated as 
woman liying foUows : — All her coutracts entered into with his ex- 
with her pross Or implied authority will bind him, and his autho- 

husband will •. *n i * t t i* • i j in 

bind him. ^^'^J '^1^1 "^ implied lor nccessaries, but only lor neces- 
saries (y) ; and this implied authority is liable to be 
rebutted by shewing that she is already fully supplied 
with necessaries (z), or that the husband has forbidden 
her to pledge his credit, or they have so agreed between 
them, even although unknown to the tradesman (a). 

As to contracts Thirdly, as to contracts made after marriage, but 
made during y,}iiist the parties are living separate and apart from each 

separation. ^ . ■, f ro ^ -^j 

other. — The separation makes no dmerence on the wife s 
general incapacity to contract, so as to bind herself, and 
the observations previously made hereon, under the 
second division of this subject, apply equally here (b) ; 
but the wife's power to bind her- husband stands on a 
. totally different footing, for in the case of husband and 
wife living together, we have seen that, from their so 
living together, the presumption is that the husband is 
liable for necessaries ; but here there is no such presump- 



{x) Ante, pp. 101, 102. 

(y) Montague v. Benedict, ante, p. 178. 

(2) Seaton r. Benedict, ante, p. 178. 

{ti) Jolly V. Hees, ante, p. 179. 

(6) Ante, p. 170. 
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tion, and it is always incumbent on a creditor seeking 
to charge the husband, to shew that the wife, from the 
circumstances of the separation, has such an implied 
authority (e). The wife's power, therefore, to bind The wife's 
her husband by her contracts, depends on the way in herhusband"* 
which the separation occurs, which may be either by depends on the 
mutual consent, by the fault of the husband, or by the rhTslpaTat'on 
fault of the wife. occurs. 

Where the separation is by mutual consent, the rule Where separa- 
is, that the wife has an implied authority to bind her "Tsen^tTus-^' 
husband for necessaries, unless she have an adequate band will be 
allowance for maintenance, but if she has such an wtfe^as^aT 
adequate allowance, and it is duly paid to her, then her adequate 
implied authority is gone {d). With regard to the LXTeuauce!^ 
allowance for maintenance, the student will observe 
that it must be adequate, and the question of whether 
or not it is adequate, under the circumstances, is one 
for a jury ; it is essential, too, that such allowance is 
not only payable but is actually paid to the wife, for if 
it is not her implied authority is not rebutted, but con- 
tinues to exist (e) ; and it matters not that the allow- 
ance does not come from the husband, it being quite 
sufficient if it exists and is paid by anyone (/), but in 
such a case it must be an allowance which is legally 
bound to be paid, and not a mere voluntary payment by 
some one, e.g., an annuity or pension, revocable at 
pleasure {g). 

There have been decisions to the effect that, to render 
an allowance to a wife a bar to the husband's liabi- 
lity, it is necessary to prove that the tradesman, or 
other person seeking to charge him had notice of it, 
and that if he was not aware of it, the husband is 



(c) See Johnston v. Sumner, 3 H. & N. 261. 

(d) Ibid. 

(e) Nurse v. Craig, 2 N. R. 148. 

(/) Clifford V. Zaton, Moo. & M. 102. 
((/) Thompson v. Ilervey, 4 Burr. 2177. 



Digitized by Microsoft® 



allowance. 



182 OF CONTBACTS WITH PERSONS 

To exonerate liable ; it is, however, now clearly decided, that notice 
His'Tt'neces- *« the tradesman or other person is not at all neces- 
sary to shew sary, for it is the duty of the tradesman, seeing that 
knew oft™''" tlie wife is living separate from her husband, to inquire 
separate fuUy into the causes of the separation and the position 

of the parties (h), and if he does not do so he has only 
himself to blame, there being, as before explained, no 
presumption of the husband's liability during separa- 
tion (i). 

Where the Where the separation is by the fault of the husband, 

Wthe'hus-' ^-ff-' if ^6 either actually turns his wife away, or 
band's fault rcfuscs to receive her, or behaves in such a way, either 
by cruelty or otherwise, as to render it impossible for 
her to continue to live with him, unless she has an 
adequate allowance for maintenance paid to her, she 
goes forth to the world with full authority to bind him 
for necessaries, which authority the husband cannot 
deprive her of, even though he gives particular notice 
to the tradesman not to trust her (k). 

But the Where the separation is by the fault of the wife, as 

reverse wheie j£ gj^g elopes and lives in adultery, or he turns her 

the separation ^ ,^ ^ - . ^ 

is by the away for adultery, or she, voluntarily, and without fault 

on his part, simply leaves him, she has no authority to 
bind him for necessaries in any degree (l). 



he is liable for 
necessaries. 



wife's fault. 



Effect of notice From the foregoing remarks, it will be seen that to give 
in the papers ^ correct answer to any general question on the power 
that he"win°not of a wife to bind her husband during separation, the dif- 
be answeraiDie fej-gQ^ wavs in which the separation may have occurred 

lor his wife s •' ^ mi . i i t i 

debts. must be given (m). The student may perhaps have some- 

times observed in the newspapers occasional notices by 



(/i) Mitzen v. Pick, 3 M. & W. 481. 

(i) Ante, pp. 180, 181. 

(A) Johnston v. Sumner, 3 H. & N. 261 ; Boulton v. Prentice, Selwyn's 
N. P. 334. 

(J) Chitty on Contracts, 170, 171. 

(m) See hereon, generally, note to Manby \. Scutt, Montague r. Benedict, 
and Beaton v. Benedict, in 2 S. L. C. 485-493, and cases there quoted. 
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husbands that they decline to be answerable for the 
debts of their wives, and applying to that fact what is 
stated in the previous pages on the subject of the 
husband's liability, he will see that any such notice 
can but very rarely be of any legal effect. If the sepa- 
ration has taken place by the wife's fault, there is no 
need for any such notice, for the husband is not liable 
anyhow ; if by the husband's fault then he is liable, and 
any such notice cannot lessen his liability ; and if by 
mutual consent, and the wife has an adequate allowance, 
again he is not liable, and if no adequate allowance, he 
must, notwithstanding it, be liable. The only case, 
then, in which such a notice can have any legal effect, 
is where the husband and wife are living together, and 
it is proved to have come to the knowledge of the par- 
ticular tradesman. 

If a husband, by his conduct, renders it necessary Husband is 
for his wife to protect herself, by applying for him to '"'^''^ ^""^ ""^ 
be bound over to keep the peace, the costs of such ap- proceeding 
plication will always fall on the husband, and he will 3,™'*"'"^!°'"'" 
be liable to an action by the solicitor who has incurred conduct. 
such costs (n). And the same rule will, also, generally 
speaking, apply as to the costs of other proceedings 
rendered necessary by his conduct, e.g., the costs of 
the institution of an action for divorce, or for judicial 
separation, or the costs of necessary advice taken by the 
wife (0). 

It has before been pointed out, in considering the Effect of con- 
subject of agency, that if a married woman having fornecLIries, 

her husband 

being dead, 
(ri) Turner v. Sookes, 10 A. & E. 47. though not 

(o) Brown V. Ackroyd, 5 E. & B. 819 ; Wilsnn v. Ford, L. R. 3 Ex. 63. Itnown to be 
The case of In re Hooper, 33 L. J. (Ch.) 300, does not clash against the by her. 
general rule stated in the text, the reason of the husband being there held 
not liable being that there was no reasonable foundation for the wife's 
proceedings, but in so far as any observations in that case tend to decide 
that to render the husband liable for the costs of any proceedings they 
must have resulted in actual success, it is submitted that it is clearly not 
law and that it is sufficient that there was a reasonable ground for such 
proceedings. And see hereon 2 S. L. C. 496, 497. 
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power to bind her husband for necessaries, contracts for 
such necessaries after his death, but before she could 
possibly haye known thereof, no liability therefor 
attaches either to her husband's estate or to herself 
personally (ji). 

III. Persons Persons of unsound mind may be either idiots or 

minr"'""^ lunatics. By the designation idiot, is meant a person 
who has never from his birth upwards had any glim- 
mering of reason ; whilst a lunatic " is one who hath 
had understanding, but by disease, grief, or other acci- 
dent, hath lost the use of his reason " {q). However, 
with regard to these two classes of non-sane persons no 
person is now found an idiot, the inquiry as to the com- 
mencement of the insanity not being carried back to 
the birth (r) ; but at the same time, although this is so, 
yet, if the facts of any case bring the person within the 
description before given of an idiot, he is an idiot and 
not a lunatic. 

It was formerly considered that a person could not 
set up as a defence to an action on a contract that he 
was of unsound mind when it was entered into, but this 
A person rum ^^ ^° longer law (s). But, although unsoundness of 
compos mentis^ mind may be set up, yet it must not be thought that it 
iiab™for ^ ^^^ ioxm an answer to every action that may possibly 
necessaries. be brought, for it has been decided, firstly, that a per- 
son of unsound mind is liable for all necessaries suitable 
to his state and condition in life, provided no advan- 
And also tage has been taken of his mental incapacity (t) ; and, 

sometimes ^ sccoudly, that cvcu although the contract may not be 
fide executed for uecessarics, yet, if the other party to it had no 
contract. noticc of the person's want of mental capacity, and the 



(p) See ante, p. 103, and case of Smout v. Ilberry, 10 M. & W. there re- 
ferred to. 

(j) 1 Bl. Com. 304. 

(r) See hereon, Phillips on Lunacy, 22-4. 

(s) Chitty on Contracts, 133. 

(t) Nelson v. Dunconibe, 9 Beav. 211 ; Baxter v. Earl of Portsmouth, 
5 B. & C. 170. 
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contract was bond fide, and is executed, unsoundness of 
mind will be no defence (m). This latter principle has 
been well stated as follows : " When a person appa- 
rently of sound mind, and not Jcnown to he otherwise, 
enters into a contract for the purchase of property 
which is fair and hand fide, and which is executed and 
completed, and the property, the subject-matter of 
the contract, has been paid for and fully enjoyed, 
and cannot be restored, so as to put the parties in 
statu quo, such contract cannot afterwards be set aside 
either by the alleged lunatic or those who represent 
him " (x). 

It would seem that if a contract is of an executory But not upon 
nature, a person of unsound mind is not liable on it so contract whilst 
long as it remains executory, but if for necessaries, and it remains 
any part of it is executed, then he is liable on such ^''^'^^ *"^^' 
executed part; if not for necessaries, then he will 
only be liable provided it became executed before the 
other party to it knew of his want of mental capacity. 

Any acts done by a lunatic during a lucid interval Acts done 
are perfectly valid (y). ?n"tt^ararT'' 

good. 

Although a person may not be strictly of unsound 
mind, yet if he is of weak capacity, though this by it- 
self would be, generally, no ground of defence to his 
contract, yet it may afford evidence of undue influence, 
misplaced confidence, or imposition, so as to render the 
act a constructive fraud (z). 

In the same way that a person cannot generally (a) iv. intoxi- 
cated person. 

(m) NieB V. Morley, 9 Ves. 478. 

(x) See judgment in case of Molton v. Oamroux, 2 Ex. 503. 
(!/) Chitty, 136. 

(z) As to Constructive Frauds, see Snell, p. 398, et seq. 
(a) The word " generally " is used here, because in crimes in which it is 
necessary > to shew malice — e.g. murder — drunkenness may sometimes be 
• shewn as evidence to rebut the existence of malice. 
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shield himself from the consequences of his criminal 
act by showing that he was drunk at the time, it was 
formerly held tha^ he could not be allowed to set up 
his intoxication as a defence to an action upon a con- 
intoxication tract made by him. However, the law now is, that if 
iTtheVerson*^^ * pcrson is in such a state of intoxication as not to 
did not know know what he is doing, so that, indeed, his reason is 
ddng.''^ ^*^ for the time being destroyed, he cannot be said to have 
any ag'reeing mind, and his contract, made whilst he is 
in such a state, cannot be enforced, unless he after- 
wards when sober ratifies it, which he may do, for it is 
only voidable and not absolutely void. And intoxica- 
tion can never be any defence to an action for things 
actually, supplied for the person's preservation (b). 

V. Persons A porson is said to be under duress when he is sub- 
under duress, jected to great terror or violence, e.ff., if his person is 

wrongfully detained, or legally detained and excessive 
and unnecessary violence used, or if he is threatened 
with loss of life or serious injury. Any contract made 
by a person who is under duress is, as regards him, 
void, and cannot be enforced against him. And though 
a contract may be entered into under circumstances 
that would not at common law constitute duress, yet 
such circumstances may possibly amount to construc- 
tive fraud, so as to afl'ord ground for an application to 
the Chancery Division of the High Court of Justice to 
set it aside, or form a defence to any action on such 
contract (c). 

VI. Aliens, An alien may be defined as a subject of a foreign 

state, and may be an alien ami, that is, a subject of a 
friendly state, or an alien enemy, that is, a subject of a 
state at enmity with ours. 

Contracts with aliens may be considered as of two 
classes : — 

(by See hereon, Cliitty on Contracts, 136, 137. 

(o) As to Constructive Frauds, see Snell's Principles of Equity, 398, ei seq. 
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1. Their contracts as to pure personal property ; and 

2. Their contracts as to land and property, of that 
nature. 

Firstly, then, as to the former. By the Act to amend Their contracts 
the law relating to aliens {d) it was enacted that they ^^^°^ property" 
might hold by purchase, gift, bequest or presentation, 
or otherwise, eyery kind of personal property, except 
chattels real, as fully and effectually, to all intents and 
purposes, and with the same rights, remedies, exemp- 
tions, privileges and capacities, as if they were natural- 
born subjects of the United Kingdom (e). But with 
regard to the contracts of aliens, on the ground of 
public policy and expediency, though an alien ami 
might contract and sue, yet the contract of an alien 
enemy was absolutely void ; and even with regard to 
the contract of an alien ami, if after the contract war 
broke out, so that he thus became an alien enemy, his 
remedy here was suspended until the war ceased, and 
he again became an alien ami (/). The Naturalization Naturalization 
Act, 1870 (g), now also provides that real and personal '^'' '^^' 
property of every description may be taken, acquired, 
held, and disposed of, by an alien in the same manner 
in all respects as by a natural-born British subject ; 
and that a title to real and personal property of 
every description may be derived through, from, or in 
succession to an alien, in the same manner in all 
respects as through a British subject (h), provided that 
this shall not qualify an alien for any office, or for any 
municipal, parliamentary, or other franchise {i), nor 
shall it qualify him to be the owner of a British 
ship (k). 



(d) 7 & 8 Vict. v;. 66. 

(e) Sec. 4. 

(/) See Chitty on Contracts, 178. 
Ig) 33 Vict. c. 14. 
(A) Sec. 2. 
(0 Ibid, 
(/i) Sec. 14. 
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It may possibly be considered, that, by reason of this 
comprehensive provision, the distinction as to their 
contracts between an alien ami and an alien enemy is 
now done away with, and that an alien enemy may 
contract and sue in the same way as an alien ami, but 
as the before-mentioned distinction was founded on 
principles of public policy and expediency (?), this must 
be considered at present as somewhat doubtful (m). 

Their contracts Secondly, regarding aliens' contracts as to land, they 
as an . y^ere until lately prohibited from holding any lands in 
this country, except that an alien ami might hold a 
lease for not exceeding twenty-one years for the resi- 
dence or occupation of himself or his servants, or for 
the purpose of any business, trade, or manufacture (n), 
but now, by the provision in the Naturalization Act, 
1870 (o), real as well as personal property may be held 
by an alien. 

An alien, although not in this country, may be sued 
here if the cause of action arose within the jurisdiction, 
but no writ of summons in such a case can be issued 
without the leave of the court or a ■ judge (p). The 
writ itself is not served on the alien, but notice of 
it (2). 



(J) Broom's Corns. 599. 

(m) The learned editors of the work, ' Chitty on Contracts,* however, 
clearly give it as their opinion that the Naturalization Act, 1870, has 
done away with all such distinction. They state as follows : " As the 
statute appears to give this power " (the power of holding and disposing 
of all property) " to all aliens, whether they be the subjects of a friendly 
state or not, and whether they reside in this country or not ; and the 
power so given cannot be enjoyed without entering into contracts for the 
taking, acquiring, and disposing of real and personal property ; it seems 
to follow that all aliens are now enabled to enter into such contracts, and 
may now enforce by action in our courts any obligation arising there- 
from." — See Chitty on Contracts, 179. 

(n) 7 & 8 Vict. c. 66, s. 5. 

(o) 33 Vict. c. 14, ante, p. 187. 

(p) Order II., r. 4, in Schedule to Judicature Act, 1875, and notes 
thereon in Griffith's Judicature Acts, 130-135. 

(?) Ibid. 
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CHAPTEE VIII. 

OF THE LIABILITY ON CONTEACTS, THEIB PEKEOEMANCE, 
AND EXCUSES FOE THEIR NON-PEBFOEMANCE. 

In this chapter it is proposed to consider the position 
of a person who has entered into a contract, and other 
points incidental thereto. 

When any person enters into a valid contract, it 
follows, as a matter of course, that he thereby incurs a 
liability to perform such contract, and must either per- 
form it, or show some good excuse for not doing so. 
This liability on a contract arises directly it is entered when a 
into, and if it is for the doing of some immediate act, i'^i'i'''^y »" 

' ° . 'a contract 

the remedy of the other party to the contract in respect arises. 
of such liability may be immediately taken, e.g., if A. 
for consideration agrees to immediately take B. into his 
employment, and fails to do so, B. may at once sue him 
for the breach of his contract. But if the contract is 
for the doing of an act at some future day, then gene- 
rally the remedy of the other party in respect of such 
liability cannot be taken until the future day ; e.g., if 
A. for consideration agrees to employ B. at some future 
day, the remedy cannot, of course, be taken until that 
future day. To this rule there is, however, one im- when on an 
portant exception, which may be stated to be that «x«cutory 
where there is an executory contract under which liability arises 
nothing has been done, and the person liable to do the ^^^°J'^ '^e day 

S> ' j>in 1 arrives for 

act before the happening ot the future day expressly doing the act. 
states that he will not do the act when the future day 
arrives, or renders himself before the day incapable of 
doing the act, the remedy may be taken against him at 
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Hochster v. 
De la Tour. 



Frost V. 
Knight. 



once, though the time for performance has not actually 
arrived (r). This is well shown by the case of Hochster 
T. Be la Tow (cited below). In that case there was an 
agreement to employ the plaintiff as a courier from a 
day subsequent to the date of the writ, and before the 
time for the commencement of the employment the 
defendant refused to perform the agreement, and dis- 
charged the plaintiff from performing it, and he at 
once commenced his action for breach of this contract. 
It was objected that he could not sue until the future 
day arrived, but it was held that he might do so, and 
the principle before stated was laid down. Again, in 
the case of Frost v. Knight (also cited below), the 
defendant had promised to marry the plaintiff on the 
death of his father ; and he had afterwards, during his 
father's life, announced his absolute determination 
never to fulfil the promise, and it was held that the 
plaintiff might at once regard the contract as broken 
in all its obligations and consequences, and sue thereon. 



part 

Cutter T. 
Powell. 



To entitle a Where a special contract is entered into by a person, 

person to sue ^^ entitle him to his remedy against the other party to 

on a contract ... . . 

he must have it, it is Very neccssary that he himself shoald strictly 
part^oHt '^ carry out on his part the stipulations of the contract. 
Thus, where the agreement was to pay a man a certain 
sum provided he proceeded, continued, and did his 
duty as mate of a ship during a certain voyage, and he 
died during the voyage, it was held that his repre- 
sentatives could not recover, for the contract had not 
been strictly carried out by the deceased, and therefore 
no right of suing had accrued (s). But although, 
where there is a special contract, the remedy must be 
on that special contract, and therefore there can gene- 
rally be no remedy when the person suing has not 
himself performed its stipulations, yet if the special 



()■) Hochster .. De la Tour, 2 El. & Bl. 678; Frost v. Snigfd, L. H. 
1 Ex. 111. 

(s; Cutter V. FowcU, 2 S. L. C. 1 ; 6 T. R. 320 ; see also Hulle v. Height- 
man, 2 East, 145. 
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contract has been abandoned or rescinded by the parties, 
then an action will lie for what has been done by the 
person suing on a quantum meruit (t) ; and it may be But when 
stated, as a correct general rule, that where there is a coXact has 
special contract not under seal, and one of the parties been rescinded 

p , p T . ip'i T 1* i/»or abandoned 

refuses to pertorm his part of it, or renders nimseli ^^^^^^ ^^^y be 
absolutely unable to do so, it is open to the other party brought on a 
to at once rescind such special contract, and immedi- meruit. 
ately sue on a quantum meruit for whatever he has done 
under the contract previously (u). But to entitle a What refusal 
person so to rescind a special contract on the ground partiTo a^ '^ 
of the refusal of the other party to perform it, such contract in 
refusal must be absolute and unqualified, and a mere '^^"^^ '"^ ' ' 
conditional refusal will not be sufficient [x). 

The liability of a person upon a contract may be put How the 

1 . • .1 liability on a 

an end to either— contract may 

be put an 

1. By its performance ; or, 

2. By showing some excuse for its non-performance. 

Firstly, as to the performance of contracts. Con- I- Performance 

J. 1 T p n 1 • T 1 nof contracts, 

tracts may be and are oi the most varied nature, and 
they must be carried out according to the stipulations 
in each particular case, attention being paid always to 
the ordinary and well-known rules of construction, 
e.ff., that the intention of the parties shall be observed, 
that the construction shall be liberal, and, failing all 
other rules of construction, that the contract shall 
be taken most strongly against the grantor or con- 
tractor («/). The most practically useful points to con- 
sider under this head appear to be Payment, Tender, 
and Accord and Satisfaction. 



(i) That is to say, for as much as it is worth, see Brown's Law Diet. 297. 
(«) Planche v. Colburn, 8 Bing. 14 ; Withers t. Seynolds, 2 B. & Ad. 882. 
(x) See Lines v. Bees, cited 2 S. L. C. 35. 
Of) For rules of construction, see ante, pp. 21-26. 
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1. Payment. Payment has been defined as the normal mode of 
discharging any obligation (z), and payment by a 
person liable on a contract to the other party to it of 
the amount which is actually agreed on between them 
to be payable in respect of the contract naturally puts 
an end to it and furnishes a complete performance. But 
a payment made under a contract to amount to per- 
formance must be actually made by the party, or some 
Payment by One on his behalf, and if made by some third person 
volunfaliiy^not ^l^iitarily it amounts to no performance, and does not 
a performance destroy the Contracting party's liability, unless after- 
wards ratified and accepted by him as his act (a). But 
this, of course, is only where the payment is made 
voluntarily ; if made — as by a surety — in pursuance of 
a legal obligation, then the contract is performed as 
far as the original liability is concerned, and a new 
performance is necessary, viz., the repayment to the 
surety (h). 



unless after 
wards ratified 
and accepted. 



Payment must It is, of course, also necessary, to make the payment 
be made to the ^ performance of the contract, that it should be actuallv 

creditor or -r - . , . ■' 

a person made to the person, or one having authority from him, 

either as a particular or a general agent, to receive it. 



authorized 
by him. 



Payment to 
a solicitor in 
an action 
sufficient. 



Payment in an action to the plaintiff's solicitor is 
equivalent to payment to the plaintiff; but it seems 
payment to the agent of the plaintiff's solicitor does 
not so operate (c). 



Where there are several sums of money due from one 
person to another at different times, and the party liable 
to pay makes a payment, but not sufficient to discharge 
his liability in respect of the whole of the debt, the ques- 
tion arises, in respect of which matter is it to operate as 



(z) Brown's Law Diet. 270. 

(a) iSee Simpson v. Eijgington, 10 Ex. 845. 

(b) As to Sureties, see ante, pp. 40-42. 

(c) Yates v. Frechleton, 2 Doug. 625. 



Digitized by Microsoft® 



OP THE LIABILITY ON CONTRACTS. 19^ 

a performance or part performance ? The answer to this Rule as to 
question is known as the rule as to the appropriation ^f payments" 
of payments, and is, that the party liable to perform- 
ance, i.e., the debtor, has the right in the first instance 
to declare in respect of which contract or debt the pay- 
ment is made ; failing his doing so, the person entitled 
to performance, i.e., the creditor, has such right ; and 
failing either doing so, then the law considers the 
payment to be in respect of the contract or debt which 
is the earliest in point of date, commencing with the 
liquidation of any interest that may be due (d). And 
where, under this rule, the creditor has the right of 
appropriating the money, he may appropriate it to a 
debt barred by the Statute of Limitations (e). Where 
a payment is made to a person to whom two or more 
debts are due of a sum not sufficient to satisfy all, and 
the debts are owing in respect of contracts of the same 
date, the amount paid, unless expressly appropriated 
by one of the parties, will be apportioned between the 
different debts (/). 

Where the performance that is required by a con- a smaller 
tract is the payment of a fixed sum of money, it is no ^.^f"","' '"' 
sufficient performance to pay a smaller sum, even of a greater. 
though the parties expressly so agree, and the party to Cumber v. 
whom the payment is made gives a receipt expressly '"^' 
stating that it is received in full discharge (g), the reason 
being that there is no consideration for the smaller sum 
being received in satisfaction of the greater ; and as an 
ordinary simple contract requires a consideration to 
support it {h), so here there must be some consideration 
for the giving up of the balance. But if something is But some- 
given in the performance of an oblieration of a different thing different, 

<=' ^ o though of less 

value, may be 

a satisfaction. 

(d) Clayton's Case, in Devaynes v. Noble, 1 Mev. 585 ; Tudor's Mercantile 
Cases, 1, and notes thereto. 

(e) Mills V. Fowkes, 5 Bing. (N.C.) 455. 
(/) Famnc v. Bennett, 11 East, 36. 

In) Cumber t. Wane, 1 S. L. C. 341 ; 1 Strange, 436 ; Fitch v. Button, 
5 East, 230. 

(A) See ante, pp. 27, 31. 

O 
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nature, there may be a complete performance, though 
of less value ; thus, a horse may be given in satisfaction 
of a debt, though of much less value than such debt ; 
and it has been expressly decided that a negotiable 
security may operate, if so given and taken, in satis- 
faction of a debt of greater amount (i); and where 
there is any doubt or disagreement on the amount of a 
debt, and in all cases of unliquidated demands, the 
rule that a smaller sum cannot satisfy a greater does 
not apply, nor does it, if the time for payment is 
accelerated, or any other advantage given to the payee, 
for in such cases there is a consideration, in the one 
case the settlement of doubts, and in the other the 
obtaining the money before it would be otherwise 
paid (k). 

A smaller sum A smaller sum may, however, be paid in satisfaction 
ri^atei"if l" ^^ ^ greater if the receipt- is under seal, for this would 
receipt under be a deed, which, as we have seen, requires no conside- 
ojfoQ^^cIm- ration to support it, and operates also by way of 
position under estoppcl (Z). And Under the Bankruptcy Act, 1869 (m), 
ruptcy Act, ^ majority of the creditors of any person assembled at 
1869. meetings convened as therein mentioned, may by resolu- 

tion agree to accept a composition in satisfaction of their 
debts, which is to be binding on the other creditors, 
and the payment of which composition is to discharge 
the debtor. 

Performance Performance of a contract will in some cases be pre- 
"'^a'' "^ometSies sumcd until the contrary is shewn, e.g., from lapse of 
be presumed, time ; and where there is money coming due from time 
to time, e.ff., rent, the production of a receipt for a pay- 
ment will be presumptive evidence that all rent that 
has become due before that date has been paid. But a 



(0 Sibree v. Tripp, 15 M. & W. 23. 

(A) See notes to Cumber r. Wane, 1 S. L. C. 343, et seq. 

(0 Ante, pp. 11, 14. 

(m) 32 & 33 Vict. c. 71, s. 125. 
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receipt, even, for any particular sum is not conclusive 
evidence of payment of that sum, but the fact of the 
receipt may be controverted (n). 

Payment should strictly be made in money or bank Effect of 
notes, but if a cheque is given and received, that Pjjy™'^''*' ^J 
operates as payment unless and until dishonoured ; and 
if a cheque is given in payment, the payee is guilty of 
laches in not presenting it for payment within the pro- 
per time, and if in the meantime the banker fails, having 
assets of the customer in his hands, the person to whom 
the cheque was paid has no further claim for payment (o). Oi- by a 
So, also, a bill of exchange, or other negotiable securitv, °'^g°'!f'''<' 

" ' . ° ■' ' security. 

may operate as payment, and during its currency the 
remedy for recovering the debt is suspended (p) ; but 
upon the dishonour of the instrument the original 
remedy revives unless it be then outstanding in the 
hands of a third person for value, in which case it does 
not (q). On the dishonour of a bill, note, or cheque, 
given in payment, the creditor may sue either for the 
original debt or on the instrument itself. 

If a creditor requests his debtor to make payment by Payment by 
transmission through the post, the creditor is safe in ♦r.°''™f !.'^° 
adopting that course, provided he properly addresses post. 
and sends the letter ; but unless there is such a request 
made, either expressly or impliedly, if the money is 
lost in transmission the debtor will have to pay it over 
again (r). 

When an action is brought to recover either a fixed sum Payment into 
or even unliquidated damages, and the defendant admits '^°"'^'' 
his liability, either entirely or to a certain amount, he 



(«) Stretton v. Bastell, 2 T. E. 366. 
(o) See hereon, ante, pp. 136, 137. 

(^) Per car. Belshav) v. Bush, 11 C. B. 191 ; Simon v, Lloyd, 2 Cr. 
M. & E. 187. 

(?) Puckford V. Maxwell, 6 T. E. 52 ; Price v. Price, 16 M. & W. 232. 
(r) See Chitty on Contracts, 682. 

2 
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can now immediately, or with his statement of defence, 
or subsequently by leave of the court or a judge, pay 
the amount that he admits into court (s). 

2. Tender. By tender is meant the act of offering a sum of 

money in satisfaction of some claim ; if it is accepted 
it of course is payment, but if refused, it is simply a 
tender, and amounts to a performance as far as the 
debtor is able of himself to effect performance. The 
advisable course to be taken by a person on whom a 
claim is made of a pecuniary character, and reduced or 
reducible to a certainty, and who admits a liability but 
not to the full amount claimed, is to tender to the other 
person the amount which he admits, and it is therefore 
very important to properly understand what -will be a 
valid tender and how a valid tender may be made. 



What will 
constitute a 
valid teuder. 



Course to be 
taken where 
no tender 
made before 
action brought, 



A tender may be made either by the debtor or by 
some one on his behalf, and may be made either to the 
creditor personally, or some one who has been duly 
authorized by him to receive the money (f), e. g., if a 
solicitor write for payment of a debt, tender may be 
made to him. The tender must be made of the actual 
debt that is due, and nothing less than it, but tender of 
an amount in excess of the debt is a perfectly good 
tender (u), and the tender must be made before any 
action has been commenced for recovery of the sum 
claimed. If any action has been commenced before 
tender, the proper course was formerly to have taken 
out a summons to stay the action on payment of the 
amount admitted, which operated in the nature of a 
tender from that time, so that if it was not acceded 
to, and the action was proceeded with, and the plaintiff 



(s) Judicature Act, 1875, Order xxx. r. 1. As to the effect of payment 
into court, see post, Part 3, ch. 2, pp. 406-408. 

(t) Chitty on Contracts, 730. It may be noticed that tender by one of 
several joint creditors is good, operating as tender by all, see Douglas v. 
Patrick, 3 T. R. 683. 

(m) Dean v. James, 4 B. & Ad. 546. 
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did not recoTer a sum exceeding the amount named in 
the summons, all the subsequent costs were thrown on 
him. But now there is no need for any such summons, 
nor is any such summons allowed, the proper course 
being for the defendant to at once pay into court 
the sum that he admits (x), and the plaintiff may take 
that sum out of court in full satisfaction, or may pro- 
ceed for the balance, but if he does not recover more 
than was paid into court he will have to bear the costs 
subsequent to the payment in. 

In making a tender it is not sufficient for the debtor in making a 
to merely say he will pay the money, or even that he ^"^ey should 
has it with him ; there must be an actual production of be actually 
the money itself, unless indeed the creditor expressly ^" ^'^^ ' 
dispenses with the production of it at the time (y). A Unless the 
good illustration of what will amount to dispensing penses" with' its 
with the production of the money is found in the fol- production. 
lowing circumstances : The defendant said to the 
plaintiff, " I have eight guineas in my pocket, which I 
have brought for the purpose of satisfying your 
demand ;" the plaintiff said he need not trouble him- 
seK by offering it as he should not accept it, where- 
upon the money was not produced, and it was held that 
this was a sufficient tender (2). 

A tender must be absolute and unconditional, for if Tender must 
a tender is made with some condition annexed to it (liy™^™" 
that will prevent its being a valid tender; thus, for 
instance, in case a receipt is wanted, the proper course 
is for the debtor to bring a stamped receipt with him 
and ask the creditor to sign it and pay him the amount of 
the stamp (a) ; again, also, a sum offered if the creditor But a tender 
would accept it, in full discharge of a larger sum ;'^"'^^^^p™*''^* 



(x) Judicature Act, 1875, Order xxx. r. 1. 

(!/) Thomas v. Evans, 10 East, 101. 

(z) Douglas T. Patrick, 3 T. E. 683, quoted in Chitty on Contracts, 734. 

(a) Laing v. Header, 1 C. & P. 257. 
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claimed, has been held not to be a valid tender (b). It 
seems a tender under protest is geod (c). 

In what money ^ tender must (except as is presently mentioned) be 
be made. "^^ made in money or bank notes. By 3 & 4 Wm. 4, c. 98 (i), 
it is provided that tender of Bank of England notes 
payable to bearer on demand shall be a valid tender for 
all sums above £5, except by the governor and company 
of the Bank of England, or any branch thereof. By 
33 Vict. u. 10. 33 Vict. c. 10 (e), it is provided that a tender of money 
in coins which have been issued by the Mint in ac- 
cordance with the provisions of that Act shall be a 
legal tender^ 

In the case of gold coins, for the payment of any 
amount ; 

In the case of silver coins, for the payment of any 
amount not exceeding 40s., but for no greater amount ; 

In the case of bronze coins, for the payment of an 
amount not exceeding Is., but for no greater amount. 

But nothing in this Act contained is to prevent any 
paper currency which under any Act is a legal tender 
from still being a legal tender. 

When couutiy Notwithstanding that a tender should usually be 

cheques are a actually in money or Bank of England notes, yet a 

good tender, tender of country notes, or of a draft or cheque on a 

banker, is valid if the creditor at the time raises no 

objection to the tender being made in that way. 

Person tender- Although a Creditor rejects a tender that is made to 

ing must be 

ready to pay — - — — 

the money at 

any time after- (ft) Emns v. Judkins, 4 Camp. 156. 

wards though (c) Scott v. The Uxbridge Ry. Co., 14 L. T. Rep. (N.S.) 596. 

the tender (d) Sec. 6. 

was refused. (c) Sec. 4. 
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him by his debtor, yet he has afterwards a right to 
demand payment of the amount previously tendered, 
which if refused will make the case as if no tender had 
been made (/) ; the reason of this being, that the very 
principle of tender is that the person was then ready, 
and afterwards remains ready, to pay the amount 
tendered (gi). 

It only remains now to consider what is the effect of Eflfect of 
a tender when it has been actually and properly made. *"" ^^' 
It naturally does not put an end to the creditor's claim, 
for we have seen that the creditor has a right to come 
and demand the amount tendered, though he at first 
refused it ; the only effect of it as a defence is, that if 
it is the fact that the amount tendered was the whole 
amount due, although interest may be payable, no 
subsequent interest can be recovered, and the debtor 
will be entitled to his costs of any action that may 
subsequently be brought against him (h). On any 
action being brought, the proper course for the de- 
fendant to take is to set up the tender in his state- 
ment of defence, and pay the money into court. The 
effect of the defendant setting up tender as a defence 
will naturally be to admit the contract and a liability 
on it to the amount of the tender. 

Accord and satisfaction has been defined as " a 3. Accord and 
defence in law, consisting (as the name imports) of two ^^ '^ ^'^ ""'■ 
parts, viz., something given or done to the plaintiff by 
the defendant as a satisfaction, and agreed to (or 
accorded) as such by the plaintiff " (i) ; it therefore 
amounts to a performance of a contract, though not in 
the original way agreed on, yet in some other way 



(/) The demand must be personal and not by letter : Edwards v. Yates, 
R. & M. 360. 

(.;) Chitty on Contracts, 737. 

(A) See Dixon v. Clark, 5 C. B. 365. 

(i) Brown's Law Diet. 7. See also the term "Accord and Satisfac- 
tion" explained, per Manle, J., in Gabriel v. Dresser, 15 C. B. 628. 
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afterwards agreed on, and furnishes an answer to any 
Consists of action on it (k). This mode of performance, as is stated 
two parts. j^ ^j^g definition, consists of two parts, viz., (1) the 
accord, which is the agreement to do some act in 
lieu of the original act contracted to be done; and 
(2) the satisfaction, which is the subsequent carrying 
out of such agreement ; and it also follows, from the 
definition, that accord without satisfaction, or satis- 
faction without accord, is not a complete defence to an 
action (Z). An instance of what would amount to a 
perfect accord and satisfaction would be as follows : A. 
claims a sum from B., and it is agreed between them 
that B. shall give a bill of exchange for the amount, 
drawn by himself and accepted by C, and that, if duly 
met at maturity, he shall be exonerated from all further 
liability, and B. duly procures the bill and tenders it 
to A. (m). There the agreeing to give the bill is the 
accord, and the giving it or tendering it the satis- 
faction. 

The value of Where there is an accord and satisfaction, the value 
the satisfaction q£ ^^le satisfaction cannot be inquired into, provided it 

cannot be . . ^ ' ^ 

inquired into, is showu that it is of some valuc (n) ; but an agreement 
to pay a smaller sum than some fixed liquidated amount 
due, and the subsequent payment of such smaller sum, 
will not (as has been already stated in discussing Pay- 
ment (o) ) operate as any satisfaction of such greater 
sum. 

If an accord and satisfaction has been brought about 
by means of any fraud, it will be set aside on appli- 
cation to the Chancery Division of the High Court of 



(/j) See Blake's Case, 6 Eeps. 43 b. 

(0 See Parker v. Samsbottom, 3 B. & C. 257 ; Hardman v. 
9 M. & W. 596. 

(m) See Curlcuis v. Clarke, 18 L. J. (Ex.) 144. 

(n) Pinnel's Case, 5 Eeps. 117 a; Curlacis v. Clarke, supra. 

(o) See ante, p. 193, and cases there cited. 
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Justice, in the same way that any contract induced by 
fraud may be set aside (p). 

Accord and satisfaction in respect of a liability under Accord and 
seal could not generally be made at law, but it would ^^^^^ u'^ud™ 
have operated as a defence in Chancery ; under the the Judicature 
Common Law Procedure Act, 1854 (q), this might, how- set up as a 
ever, have been set up as an equitable defence, and now, ^.^^^"p^ *" * 
by the Judicature Act, 1873 (r), it is provided " that if seal. 
any defendant claims to be entitled to any relief upon 
any equitable ground against any deed, instrument, or 
contract, or alleges any ground of equitable defence to 
any claim of the plaintiff, the court shall give to every 
equitable defence so alleged such and the same effect 
by way of defence against the claim as the Court of 
Chancery ought to have given if the same or the like 
matters had been relied on by way of defence in any 
suit or proceeding instituted in that court for the same 
or the like purposes before the passing of the Act." 

Secondly, as to excuses for the non-performance ofu. Excuses for 
contracts ; and these may be various, both from the "i<= "o"- 

^ '' ' perrormance 

different natures of contracts themselves, and from the of contracts, 
circumstances that may arise in particular cases to 
justify a contracting party in not carrying out his 
contract. Of these excuses it will be most useful to 
consider the following, viz.. The Statutes of Limita- 
tion, Set-off, Eelease, Bankruptcy or Liquidation, and 
Composition with Creditors, Incompetency of the Party, 
and Fraud and Illegality. 

The Statutes of Limitation are certain statutes that i. statutes of 
have been passed for the purpose of establishing fixed Limitation. 
periods or limits after which actions cannot be brought, 
and claims, or the remedies whereby such claims might 



{p) Stewart r. Great Western Ey. Co., 2 De G. J. & S. 319. 
(?) 17 & 18 Vict. c. 125, s. 83. 
(r) 36 & 37 Vict. c. 66, s. 24. 
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have been enforced, are extinguished and gone. There 
are several of these statutes, and different periods are 
fixed within which different actions must be brought (s). 
As to records To take contracts by record and specialty first. It is 
TiTwmX provided by 3 & 4 Wm. 4, c. 42, that all actions for 
c. 42. rent upon any indenture of demise, all actions of cove- 

nant or debt upon any bond or other specialty, and all 
actions of debt or scire facias upon any recognisance, 
shall in future be brought within twenty years after 
the cause of such action or suit accrued, and not 
after (t) ; and if any person shall be an infant, feme 
covert, or non compos mentis, at the time of the cause of 
action accruing, then such person shall be at liberty to 
commence the same within such time after coming 
of full age, being discovert, or of sound memory, as 
other persons having no such impediment should have 
done (u) ; and that if any person or persons, against 
whom there shall be any such cause of action, is or are 
or shall be at the time of such cause of action accruing, 
beyond the seas, then the person or persons entitled to 
any such cause of action shall be at liberty to bring 
the same against such person or persons within such 
times as are before limited after the return of such 
person or persons from beyond the seas (x). It is also 



(s) The following are some of the chief periods of limitation : — 

For recovery of land ... 20 years. 

If there is any disability, then 20 years from it ceasing, and the extreme 
period not to exceed 40 years. But by the Real Property Limitations Act 
(37 & 38 Vict. c. 57), after that Act comes into force (which is 1st 
January, 1879), the period of time to recover any land or rent is to be 12 
years, with a further period for disability, but the extreme period not to 
exceed 30 years. 

For recovery of a legacy ... 20 years. 



20 years. 
6 years. 
6 years. 
4 years. 
4 years. 
2 years. 



On a specialty contract 
On a simple contract . 
For libel .... 
For assault .... 
For false imprisonment 
For slander .... 
(0 Sec. 3. 

(m) There was also by this statute a further period allowed in the case 
of the absence of the creditor beyond seas, but this is not so now. See 
19 & 20 Vict. c. 97, s. 10. 
(x) Sec. 4. 
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provided that if there shall have been any acknowledg- 
ment of the debt in writing signed by the party liable 
or his agent, or any part payment or part satisfaction, 
then there shall be a like period of twenty years from 
siich acknowledgment, part payment, or part satisfac- 
tion (^). 

To next take simple contracts We find that the sta- As to simple 
tntory provision as to them is of much earlier date, it ?2ijTc't\ 16 
being provided by 21 Jac. 1, c. 16 (z), that all actions 
of account and upon the case (which includes assumpsit, 
that is, actions upon ordinary simple contracts), and all 
actions of debt grounded upon any lending or contract 
without specialty, and all actions of debt for arrears of 
rent, shall be commenced and sued within six years next 
after the cause of action arises, and not after (a). The 
same statute (b) also provides that in case the person 
to whom any cause of action accrues shall be at the 
time an infant, feme covert, or non compos mentis, then 
such person shall be at liberty to commence the same 
within such time after coming of full age, being dis- 
covert, or of sane memory, as other persons having no 
such impediment should have done (e). 

By a subsequent statute {d), it has been provided 
that if any person or persons against whom there shall 
be any cause of action shall at the time of its accrual 
be beyond seas, then the person or persons entitled to 
any such cause of action shall be at liberty to bring 
the same against such person or persons within such 
time as before limited, after his or their return from 



(i/) 3 & 4 Wm. 4, e. 42, s. 5. 

(«) Sec. 3. 

(a) This statute of 21 James 1, c. 16, contains an exception as to 
accounts in the trade of merchandise hetween merchant and merchant, but 
such exception no longer exists. See 19 & 20 Vict. c. 97, s. 9. 

(6) Sec. 7. 

(c) There was also by this statute a further period allowed in the case 
of the creditor beyond seas, but this is not so now. See 19 & 20 Vict. 
u. 97, s. 10. 

((f) 4 Anne, c. 16, s. 19. 
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Meaning of beyond seas. On the meaning of the term " beyond 
"beyond seas." gg^g^,, -^ j^^^^ ^^^^ further provided (e), that "no part 

of the United Kingdom of Great Britain and Ireland, 
nor the islands of Man, Guernsey, Jersey, Alderney, 
and Sark, nor any island adjacent to any of them, being 
part of the dominions of Her Majesty, shall be deemed 
to be beyond seas within the meaning of the said 
enactment." 

Effect of one Where there are several joint debtors or other 
or some only persons jointly liable on a contract, some only of 
joint debtors whom are beyond seas, the Statutes of Limitation run 
being beyond against thoso that are here, notwithstanding the absence 
beyond seas of the other or others of them (/). 

The statutes of Such, then, being the chief legislative enactments as 
Limitation as ^^ ^j^g limitation of actions on contracts, it follows that 

to contracts ' 

only bar the if the pcriods allowed go by, generally speaking there 
th"r?^ht°°' ^^ ^^ further remedy on the contract ; and it should be 
observed that these statutes do not discharge the debt 
actually, but simply bar the remedy, so that a person 
having a lien will continue to have that lien, although 
his debt is statute barred, and therefore he cannot 
bring any action to recover it (g). With regard to the 
further periods allowed in the case of disability, it should 
be observed that the disability must be existing at the 
time of the accrual of the cause of action, and no sub- 
sequent disability will be of any effect, for when once 
the time of limitation has begun to run, nothing will 
stop it (h) : thus, if at the time of the accrual of a liability 
under a contract, the person who has incurred such lia- 
bility is here, though he goes beyond seas the next day, 
yet the party, having the right against him, has no 



(e) 19 & 20 Vict. c. 97, =.. 12. 

(/) 19 & 20 Vict. c. 97, ». 11. 

(jf) Per Lord Eldon, Spears v. Hartley, 3 Esp. 81. This is different to the 
Statutes of Limitation relating to land, which not only bar the remedy, 
but also the right. 

(A) Per cur. Bhodes v. Smethnrst, 6 M. & W. 351 ; Gregory v. Eurrill, 
5 B. & C. 341. 
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further time allowed him to enforce that right, though 
he would have had, had the other been actually beyond 
seas at the time of the liability accruing. 

But, notwithstanding these provisions, the debt may The ways ia 
be reyiTed, or the Statutes of Limitation prevented '^"* ^^^ 
from applying, in the following ways : statutes of 

Limitation 
may be pre- 

1. By an acknowledgment. vented. 

2. By payment of interest. 

3. By part payment ; and 

4. By the suing out a writ of summons. 

As to the acknowledgment to take the case out of the wiiat will be 
statutes, it will have been observed that the 3 & 4 ^Vkn^wiTdg- 
Wm. 4, c. 42 (the statute as to records and specialties), ment to take 

1 • T ii J. -i i. 1 ■ -i,' 1 J • a case out of 

expressly provides that it must be m writing, but m the statutes of 
the 21 Jac. 1, c. 16 (the statute as to simple contracts), Limitation. 
there is no such provision, and formerly a verbal admis- 
sion of the debt before the expiration of the sis years 
allowed was sufficient, provided it contained an express 
promise to pay, or was in such distinct and unequivocal 
terms that a promise to pay upon request might reason- 
ably be inferred from it {i), so that where the acknow- 
ledgment set up was in the following words : " I 
know that I owe the money, but .... I will 
never pay it," it was held this was no sufficient 
acknowledgment, because the very words negatived a 
promise to pay {¥). This is still what must be the 
nature of an acknowledgment to take the case out of 
the statutes, so that, in every case where it is disputed 
whether words used do or do not amount to an acknow- 
ledgment, the criterion is, do they contain an actual 

(i) Williams V. Griffiths, 3 Ex., 335 ; Smith v. Thome, 18 Q. B. 134. 
(k) A' Court V. Cross, 3 Bing. 328. 
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promise to pay, or can such a promise be inferred ? 
Thus, in a very recent case (I), the defendant had 
written to the plaintiff saying that " he would feel 
obliged to him to send in his account up to Christmas 
last," and it was held that a promise to pay what was 
due could be inferred from these words, and therefore 
that they operated as a valid acknowledgment. 

An acknow- A mere parol acknowledgment will not, however, 
ledgment must ^^^ ^^ sufficient, for it has been provided by Lord 

now always be ' r J 

in writing. Tenterden's Act (in), that no acknowledgment or pro- 
mise by words only shall be sufficient unless in writing 
signed by the party chargeable therewith (w), and by the 
Mercantile Law Amendment Act (o), it is enacted that 
such an acknowledgment may be signed by an agent of 
the party duly authorized. 

Effect of an In the case of several persons being liable jointly 

ment°by'^one upon a Contract, and one of them giving an acknowledg- 
of several joint meut, though without the consent or knowledge of the 
iolnt°con- other or others, it was formerly held that it took the case 
tractors. out of the Statutes of Limitation, not only as against 

that one but against all (ja). The contrary is, however, 
now the law, it having been provided by Lord Tenter- 
den's Act {q), that where there shall be two or more joint 
contractors, or executors or administrators of any con- 
tractor, no such joint contractor, executor or administra- 
tor, shall lose the benefit of the Statutes of Limitation 
so as to be chargeable in respect or by reason only of 
any written acknowledgment or promise made or signed 
by any other or others of them, and that in any action 
brought against several joint contractors, where one 



(?) Quincey v. Sharp, 45 L. J. (Ex.) 347. 

(m) 9 Geo. 4, c. 14, s. 1. 

(n) It is, however, expressly provided in this section, " that nothing 
therein contained shall alter or take away or lessen the effect of any pay- 
ment of any principal or interest made by any person." 

(o) 19 & 20 Vict. c. 97, s. 13. 

(p) Whitcombe v. Whiting, 1 S. L. C. 644J; Dougl. 652. 

(9) 9 Geo. 4, c. 14. 
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has given an acknowledgment, judgment may be given 
against that one (r). 

An acknowledgment must be made before any action An acknow- 
is brought (s). The person to whom the acknowledg- J^uf^brbeforc 
ment should properly be made is the creditor, or some action. 
one on his behalf, and if it is merely made to a third 
person it is very doubtful whether it is sufficient to Qumre as to 
take the case out of the statutes ; so also in the case of acknowiedg- 

' . ment made 

a promissory note, if the maker gives an acknowledg- to a third 
ment to the payee, it is doubtful whether that can be P'^'^'^""- 
made available to defeat the statute in an action by a 
subsequent party to the note (t). 

As to payment of interest or part payment of the Payment of 
debt, this always has been and is still sufficient to take '°'"'<'-'' "'' 

' *' ... P^i't payment 

a case out of the Statutes of Limitation. The part of principal. 
payment indeed is evidence of a fresh promise to pay, 
and it must be made under such circumstances that a 
promise to pay the balance may be inferred (u). Pay- 
ment to an agent will be sufficient, and it is said that 
where there are accounts with items on both sides, the 
going through them and striking a balance converts the 
set-off into a payment, so as to take the case out of the 
statute («). 

In the case of several persons liable upon a contract. Effect of 
in the same way that it was formerly held that an of prindmi"' 
acknowledgment by one would take the case out of the or payment of 
Statutes of Limitation as against all, so in the case of ^f several^ °°'' 
part payment of principal or payment of interest by one, joint debtors 
it was also held that it extended to all (y). The contrary contractors. 
as to this also is, however, now the law, it being pro- 



{r) Sec. 1. 

(s) Bateman t. Finder, 3 Q. B. 574. 

(i) See Chitty on Contracts, 763, 764. 

(u) Morgan v. Bowlands, L. R. 7 Q. B. 493. 

(x) Chitty on Contracts, 764. 

(j/) Whitcombe v. Whiting, 1 S. L. C. 644; Dougl. 652. 



Digitized by Microsoft® 



208 



OF THE LIABILITY ON OONTEAOTS. 



vided by the Mercantile Law Amendment Act, 1856 (2), 
" that when there shall be two or more co-contractors 
or co-debtors, whether bound or liable jointly only, or 
jointly and severally, or executors or administrators of 
any contractor, no such co-contractor or co-debtor, exe- 
cutor or administrator, shall lose the benefit of the said 
enactments " {i.e., the Statutes of Limitation), " so as to 
be chargeable in respect of, or by reason only of, pay- 
ment of any principal, interest, or other money, by any 
other or others of such co-contractors or co-debtors, 
executors or administrators " (a). 



Issuing of 
process to 
prevent 
Statutes of 
Limitation. 



A writ may be issued before the period allowed by the 
statute has expired. Such writ of summons only remains 
in force for twelve months, but leave may be given for 
its renewal, on showing good reason, for a period of 
six months, and so from time to time during the 
currency of the renewed writ ; and any writ of 
summons so renewed will remain in force for and 
be available to prevent the operation of any statute 
whereby the time for the commencement of the action 
may be limited, and for all other purposes from the date 
of the issuing of the original writ of summons. The 
production of a writ of summons purporting to be 
marked with the seal of the Court, showing the same 
to have been renewed, is sufficient evidence of its 
having been so renewed and of the commencement of 
the action (6). 



2. Set-off. Set-off is " a demand which the defendant in an 

action sets up against the plaintiff's demand, so as to 
counterbalance that of the plaintiff either altogether or 
in part. As, if the plaintiff owes for £10 due on a note 
of hand, the defendant may set off £9 due to himself 
from the plaintiff for merchandise sold to the plaintiff; 



(z) 19 & 20 Vict. ^. 97. 

(a) Sec. 14. 

(6) Judicature Act, 1875, Order viii. rr. 1, 2. 
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and if he pleads such set-off in reduction of the plaintiff's 
claim, such plea is termed a plea of set-off. A set-off 
may therefore be defined as a claim which a defen- 
dant has upon a plaintiff, and which he sets up or 
places against the plaintiff's demand (e). 

Before any statute upon the subject a defendant was Former rules 
not allowed to set off any claim he had against the ^^ *" ^'^*"° ' 
plaintiff unless it was strictly connected with the 
plaintiff's demand, so that, for instance, if the defendant 
had simply some independent counter-debt against the 
plaintiff, he must have brought a cross action to recoTer 
it, but in an action for money received by him he might 
have set off any deduction he was entitled to make 
out of such sums by way of commission or otherwise (d). 
In equity the rule was somewhat different, being much 
more extensive, for there whenever there was some 
mutual credit between the parties set-off was allowed (e). 
However by the Statutes of Set-off (/) all mutual debts 
were allowed to be set off, and this even although such 
debts were of a different nature. But under the Statutes 
of Set-off only debts were allowed to be set off, and 
so the law has remained until quite lately, when 
upon this point it received a very great extension, it 
being provided by the Judicature Act,. 1875 (ff), that Provision of 
" a defendant in an action may set off or set up by way ^"J^ 
of counter-claim against the claims of the plaintiff any 
right or claim, whether such set-off or comiter -claim sound 
in damages or not, and such set-off or counter-claim 
shall have the same effect as a statement of claim in a 
cross action, so as to enable the court to pronounce a 
final judgment in the same action both on the original 
and on the cross claim. But the court or a judge may, 
on the application of the plaintiff before trial, if in the 



Judicature 
1875. 



(c) Brown's Law Diet. 328. 

(d) See hereon generally, Chitty on Contracts, 772-791. 

(e) See Snell's Principles of Equity, 442, 443. 
(/) 2 Geo. 2, 0. 22 ; 8 Geo. 2, c. 24. 

Ig) 38 & 39 Vict. c. 77, Order XIX. i. 3. 
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opinion of the court or judge such set-off or counter- 
claim cannot be conveniently disposed of in the pend- 
ing action or ought not to be allowed, refuse permission 
to the defendant to avail himself thereof." The student 
will observe that the great alteration and extension of 
the principle of set-off that is made by this last provi- 
sion is that anything, even a mere claim sounding in 
damages, may be set off, whereas formerly it must have 
been liquidated, or of such a nature as might be 
rendered liquidated, without an actual verdict to 
liquidate it. An instance of a case in which the Court 
would probably refuse to allow a defendant to avail 
himself of a set-off, would be an action of debt, and the 
defendant attempting to set off a claim against the 
plaintiff for an assault committed by him. 

George v. To entitle a defendant to set off a claim against a 

ciagett. plaintiff it must of course be a claim that he has 

against the person who is suing him ; but to this rule 
there is one exception, which has in a previous chapter 
been touched upon Qi). That exception is in the case 
of a factor selling goods, and the buyer not knowing at 
the time that he is a factor, but believing him to be 
the actual owner of the goods ; here if the principal 
afterwards declares himself (as he may do) and sues the 
buyer for the price of the goods, the buyer has the 
same right of set-off as he would have had had the 
action been brought not by the principal, but by the 
factor himself {i). And this rule is founded upon prin- 
ciples of natural equity {k). 

Though not strictly coming under the head of set- 
off, it may be useful to here notice that the Judicature 
Act, 1875 (Z), contains provisions whereby if a defendant 



(K) See ante, p. 107. 

(0 George v. Ciagett, 2 S. L. C. 113 ; 7 T. R. 359. 

(*) See 2 S. L. C. 115. 

(0 38 & 39 Vict. c. 77, Order xvi. r. IS, and Order xxii. .. 5. 
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has any claim in connection with the subject-matter of 
the action against some person not a party to it, such 
third person may be brought in, and the matter deter- 
mined in the same action. Instances of this would 
occur if the defendant was one of several sureties, for 
here he could get contribution from his co-surety or 
co-sureties ; or again if he had a set-off not merely 
against the plaintiff in his sole capacity, but against 
the plaintiff and some third person together. 

By release, as applied to contracts, is meant some act 3. Release, 
which operates as an extinguishment of a person's lia- 
bility on a contract, and it may occur either expressly, 
where the contractee expressly exonerates or discharges 
the contractor from his liability, or impliedly, where 
the same effect takes place by the act of the law. An 
express release may be by an instrument under seal, in 
which case no consideration is necessary to its validity 
and effect, or provided there be a valuable consideration 
for the release, it need not be under seal, provided it is 
made before breach, and also provided the original 
contract was not under seal ; if it was under seal, then 
it can only be discharged by a release under seal. 
After breach, too, a release must be under seal, unless 
being founded on a valuable consideration it can 
operate, as it may possibly do, as an accord and satis- 
faction (m). A contract of record may be discharged 
by a release under seal (n). 

A release can only generally operate to discharge A release 
the liability of the person to whom the release is given, f^s^e" *°J°'' 
but in the case of several joint contractors a release joint con- 
given to one will operate to discharge all, the reason oi^^^^^°^^^l^' 
which is apparent, for if it did not so operate the effect 
would be that any co-contractor from whom the amount 
was recovered would have a right over for contribution 



(m) As to which, see ante, pp. 199-201. 
(«) Chitty on Contracts, 708. 
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against the one released, so that the release would 
really be without effect (o). 



up as a defence to an action brought by both (p). 



Covenant Although One of two joint creditors can give a 

""inVw^^^ release, yet a covenant not to sue given by one of two 

0116 01 two ^ t/ 1 i, 1 J. 

joint creditors joint Creditors does not so operate, and cannot be set 

is no defence - ' - . - ■, .-i ^ \ 

to an action 
brought by 
the two. 

Effect of a 
creditor ap- 
pointing his 
debtor 
executor. 



An instance of release by operation or implication 
of law occurred formerly in the case of a creditor 
appointing his debtor executor of his will and dying, 
for here as he as executor is the person entitled to 
receive the debts, and the debt is due from himself, and 
he cannot sue himself, the debt was at law gone. But 
in equity he would have been a trustee for the benefit 
of the persons entitled under the will, or the next of 
kin (q) ; and it is now provided by the Judicature Act, 
1873 (r), that where there is any variance between the 
rules of law and equity, the rules of equity shall pre- 
Or of a woman vail. Another instance of release by operation of law, 
marrying her -^jjjg]^ would formerly have occurred, and may occur 
now, is in the case of a woman marrying a person to 
whom she is indebted ; but in equity any such debt 
might always have been kept alive by the agreement 
of the parties prior to marriage by way of settlement, 
and the same provision in the Judicature Act applies 
here. 



Or of altera- 
tion of an 
instrument. 



A further instance of release by operation of law is 
found in the case of the material alteration of written 
instruments after execution, which has been before dis- 
cussed (s). 



4. Bankruptcy, 
liquidation, 
and composi- 
tion. 



Bankruptcy, liquidation, and composition are courses 



(o) Chitty on Contracts, 712. 

(p) ^Yalmesley v. Cooper, 11 A. & E. 221. 

(g) See Snell's Principles of Equity, 105, 106. 

()■) 36 & 37 Vict. c. 66, s. 25 (It). 

(s) See ante, pp. 129, 130. 
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taken by or against a debtor who is unable to pay his 
debts, on the creditors' part to get an equal distribution 
of his assets, and on his part to get a discharge from 
his debts. The Act now governing this subject is the 
Bankruptcy Act, 1869 (t), and under that Act, when a Bankruptcy 
person has committed one of the acts of bankruptcy ■^''*' ^^^^' 
therein specified (u), and whether he is a trader or 
non-trader, a petition in bankruptcy may be presented 
against him by a creditor whose debt is not less than 
£50, or by several creditors whose debts together make 
up that sum, and on such petition he may be adju- 
dicated a bankrupt. A trustee of his estate and effects is 
then appointed, together with a committee of inspection 
to superintend the trustee, and his estate is got in, and 
dividends paid to the creditors. The bankrupt is not at When a bank- 
once by the bankruptcy discharged from his debts, but dilchfrffe "° 
an order of discharge is only granted to him when a 
dividend of not less than 10s. in the pound has been 
paid to the creditors, or might have been paid, except 
through the negligence or fraud of the trustee, or when 
a special resolution of his creditors has been passed to 
the effect that his bankruptcy or failure to pay 10s. in 
the pound arose in their opinion from circumstances 
for which he cannot be justly held responsible, and 
that they desire that an order of discharge should be 
granted to him (x). This order of discharge forms a 
valid excuse for the non-performance of his contracts, 
unless incurred by fraud, or forbearance thereof ob- 
tained by fraud, or unless in respect of any breach of 
trust; and even immediately the bankruptcy has 
commenced the Court of Bankruptcy has power to 
restrain proceedings against him (y). If the bankrupt 
does not at the close of his bankruptcy obtain his 
order of discharge, then after a lapse of three years 
debts can be enforced against him by the sanction of 



(0 32 & 33 Vict. c. 71. 
(u) See sec. 6. 
Ix) Sec. 48. 
(y) Sec. 13. 
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tion and com- 
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discharge a 
debtor. 



5. Incompe- 
tency of the 
party. 



6. Fraud or 
illegality. 



Equitable 
defences. 



OP THE LIABILITY ON CONTRACTS. 

the Court of Bankruptcy (subject to other debts incurred 
since), and such debts are considered in the nature of 
judgment debts (2). 

When a debtor feels himself involved, and no cre- 
ditor has presented a petition in bankruptcy against 
him, his proper course is to file a petition for liquida- 
tion by arrangement or composition with his creditors. 
A meeting of his creditors then takes place, and the 
creditors can, by special resolution as defined by the 
Act (a), determine that his affairs shall be liquidated 
by arrangement, in which case a trustee and committee 
of inspection may be appointed, and the proceedings 
are very much the same as in bankruptcy ; or they 
may, by extraordinary resolution, as defined by the 
Act (6), determine to accept some composition offered 
by the debtor in discharge, payment of which com- 
position will bind all creditors, and discharge the 
debtor (c). 

Incompetency of the party to contract, he being 
under some disability, may frequently form a good 
excuse for the non-performance of a contract. The 
different disabilities have already been discussed as 
fully as the scope of the present work will admit of {d). 

Fraud or illegality in a contract may also form a 
valid excuse for its non-performance, and this subject 
is considered in our next chapter (e). 

In concluding the present chapter, it may be well to 
say a few words on the subject of equitable defences. 
It has frequently happened that on an action at law 



(z) 32 & 33 Vict. c. 71, s. 54. 

(n) Sec. 16. 

(6) Sec. 126. 

(c) See hereon, sees. 125, 126. 

(rf) Ante, ch. vii. p. 166, et seq. 

(e) Post, ch. ix. p. 217, ct seq. 
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being brought on some contract, the defendant has had 
some answer to the plaintiff's claim which would be 
admitted as a defence in Chancery but not at law. In 
such case the only course open to a defendant was to 
apply to the Court of Chancery to restrain the action 
at law and take the matter under its cognisance, which 
it would do, not indeed restraining the Court from 
exercising its jurisdiction, but acting in personam, and 
restraining the plaintiff at law from further proceeding 
with his action. This state of things was to some extent 
remedied by a provision in the Common Law Pro- Common Uw 
cedure Act, 1854 (/), that where a person would be ^0^854. 
entitled to relief on equitable grounds he might plead 
the facts in his defence, stating expressly that it was a 
plea upon equitable grounds (g) ; but the courts of law 
on this enactment decided that they could only allow an 
equitable defence to be set up where an absolute and 
unconditional perpetual injunction would be granted in 
equity (A), so that there were still very many cases of 
equitable defences which could not be set up at law as 
excuses for the non-performance of contracts. The 
Judicature Act, 1873 (i), however, now remedies this. Judicature 
for as it unites the former courts into one court, so ^''^' ^^^^' 
also it contains provisions giving generally equal juris- 
diction to all the different divisions of that one court, 
and providing that where the rules of equity and law 
clash the rules of equity shall prevail. Particularly as 
to equitable defences it provides (k), that where any 
plaintiff or defendant claims to be entitled to any relief 
on equitable grounds only, which theretofore could only 
have been given by the Court of Chancery, the Supreme 
Court of Judicature, and every judge thereof, shall give 
the same relief in respect of, and the same effect to. 



(/) 17 & 18 Vict. u. 125., 
(g) Sec. 83. 

(A) Woodhouse v. Farebrother, 5 E. & B. 277 ; Wahley v. Froggat, 
2 H. & C. 669. 

(i) 36 & 37 Vict. 0. 66. 
\k) Sec. 24. 
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such equitable defence as ought formerly to have been 
given by the Court of Chancery. All equitable estates, 
rights and titles, and all equitable duties and liabilities 
appearing incidentally in the course of any cause or 
matter, are to be taken notice of and recognised as they 
formerly would have been by the Court of Chancery ; 
and no action pending before the said court is to be 
restrained by way of prohibition or injunction (l)'. 



If a person pays money in performance of some con- 
tract under compulsion of legal process, and afterwards 



Money paid 
under com- 
pulsion of - 1 • i_ r 

legal process he discovers that it was not due, e.gi., m the case oi an 
wrr'ds^bf'"" action brought to recover money, and the defendant 
recovered bark in such action being unable to find the receipt for it, 
anci"reTeIved!^ or provc the payment of it without such receipt, has to 
pay it over again, but subsequently finds the receipt, 
here he cannot recover the amount so paid back 



When the 
property in 
goods has once 
passed to a 
person he 
must perform 
his part of 
the contract 
by paying for 
them though 
destroyed. 



again (m). 

If a person purchases a specific chattel in which the 
property passes to him, although it may afterwards be 
destroyed by fire or other inevitable accident before 
delivery to him, he is still bound just the same to pay 
for it (n). 



(Q See hereon, Griffith's Judicature Acts, 26-29. 

(m) Marriott v. Hampton, 2 S. L. C. 405 ; 7 T. R. 269 ; Cadaval v. 
Collins, 4 A. & E. 866. 

(n) Tarling v. Baxter, Tudor's Mercantile Cases, 596. See as to the 
Property in Goods passing, ante, pp. 69-73. 
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CHAPTEK IX, 



OF FRAUD AND ILLEGALITY. 



In this chapter it is proposed to consider generally 
what will amount to fraud, and when a contract will 
be illegal ; the effect on a contract of fraud and ille- 
gality ; and also some particular cases. 

Istly. As to Fraud. — Fraud in law may be defined i- As to fvauJ. 
as some act, statement, or representation contrary to 
fact, whereby a person is induced to contract (o) ; and, 
as decided by the leading case of Pasley y. Freeman (p), Pasky v. 
in the case of a false affirmation, to render it a fraud, it "^'^'^■ 
is not at all necessary to show that the person malting 
it was benefited by the deceit, or that he colluded 
with the person who was benefited. 

Fraud may be diyided as of two kinds : (1) Legal Fraud may 
fraud, which consists in some false representation, but ^i^^is^ j^g^i 
made without any knowledge of its falsity, and with- "i' ''"'I'ai' 
out any dishonest intentions; and (2) Moral fraud, 
which consists in there being a representation with 
knowledge of its falsity, or without actual belief in its 
truth, and with dishonest intention. A question that 



(o) Numerous definitions of fraud have, however, from time to time been 
given (see several given in Brown's Law Diet. 161), and it is an undoubtedly- 
difficult matter to accurately define. Courts of equity have refused to 
define fraud, considering that the ways of fraud are infinite, and that new 
modes of fraud may constantly arise, and the rules of equity now (as has 
before been stated) prevail in all divisions of the High Court of Justice 
(36 & 37 Vict. c. 65, s. 2') (11)). 

(p) 2 S. L. C. 64 ; 3 T. R. 51. 
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has been very much discussed, and on which there has 
been considerable difference of opinion, is whether to 
constitute fraud to vitiate a contract it is necessary to 
show moral as well as legal fraud, or whether mere 
It appears that legal fraud by itself is sufficient. It appears however 
mo^rfrauTL to ^e now law, according to the weight of authority, 
not sufficient, that legal without moral fraud is not sufficient, but that 
moral fraud in a representation is essential to invali- 
date a contract or give any cause of action (g-). The 
difference between legal and moral fraud may be illus- 
Cornfoot trated by reference to the facts in the case of Gornfoot 

V. Fowke. ^^ FowJce, cited below. In that case, the plaintiff being 
the owner of a furnished house, instructed his agent to 
let it, he well knowing that in the house next door 
existed a nuisance that might prevent the house being 
let, but the agent being ignorant of this fact. The agent 
let the house to the defendant, answering him in the 
negative when he inquired whether there was anything 
against the house. The defendant subsequently found 
out the objection to the house, and on this action being 
brought against him on the contract he had entered 
into with the agent, set up the fraud as a defence. 
But it was decided here that this was not a good de- 
fence, for the plaintiff had not instructed his agent to 
make the false representation, and the agent honestly 
made a representation that he believed to be true. 
This, therefore, was legal fraud ; but had the represen- 
tation been made by the plaintiff himself, or had he 
instructed his agent to make this representation, then 
moral fraud would have been imported into the trans- 
action, and a clear defence would have existed. 

But a principal But it must uot be Understood absolutely from the 
i^Tome ca^is ^bovo casc of Comfoot V. Fowke that a principal is not 

for the false 

representation 

of an agent, 

though the (?) Comfoot v. Fowlw, 6 M. & W. 358 ; Evatis v. Collins, Ex. Ch. 5 Q. B. 

agent helieved 820 ; Bailey v. Walford, 15 L. J. (Q.B.) 369. See this subject discussed 

it to be true, in 2 S. L. C. 85-90.' 
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liable for the false representation of his agent ever, 
simply because the agent believed in its truth, for in 
that case it was admitted that if the plaintiff had em- 
ployed an ignorant agent for the express purpose of con- 
cealing some fact as to the property, he would have 
been liable for the fraud ; and there may be many cases 
where, from the conduct of the principal, moral fraud 
may be taken to exist (r). 

Though the point cannot be said to be absolutely free it appears that 
from doubt, it would appear that if an agent in the ^'j^^k f^^Jhe 
course of his employment make some representation moral fraud of 
known to him to be false, but which representation is '^ ^^^°'' 
unknown to the principal, and not in any way sanc- 
tioned by him, yet the principal is liable for the 
fraud (s). 

A mere lie is not sufficient to constitute fraud, nor is what repre- 
a false representation sufficient to found an action on sentation will 

, . - - T not be STif- 

it, unless it has caused some damage to the party to ficient to 
whom it is made ; nor is a false representation suffi- f "auJ'*"'*^ ^ 
cient to avoid a contract, unless thereby the defendant 
has been induced to enter into the contract (t). 

In the case of an untrue warranty, it has before been Difiference 
pointed out that it is different from an actual fraudulent between a 
representation («) j and this difference it is important a false 
to note, for in the case of a false representation, as has ^'^presentation. 
been shown, it is generally necessary to show the 
knowledge of its falsity, but for the breach of a war- 
ranty a person is liable without alleging or showing 
any such knowledge on his part. 



(r) See remarks of Lord St. Leonards in National Exchange Company of 
Glasgow v. Drew, 2 Macq. H. of L. Cas. 103. 

(s) Udell T. Atherton, 7 H. & N. 172; Barviich v. English and Joint 
Stock Bank, L. R. 2 Ex. 259. 

(i) Broom's Corns. 339. 

(m) See ante, p. 83. 
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Representa- 
tions concern- 
ing the credit 
of another 
must always 
be in writing. 



If a person interests himself to procure credit for 
another, or is applied to and inquired of as to a person's 
position, and makes some false representation in reply 
thereto, whereby the inquirer is induced to give credit 
to the third person, he is liable to an action in respect 
of the fraud contained in such false representation. 
But by Lord Tenterden's Act (x) it is provided " that 
no action shall be maintained whereby to charge any 
person upon or by reason of any representation or 
assurance made or given concerning or relating to the 
character, conduct, credit, ability, trade or dealings of 
any other person, to the intent or purpose that such 
other person may obtain credit, money, or goods 
upon (y), unless such representation or assurance be 
made in writing signed by the party to be charged 
therewith." 



13 Eliz. c. 5. By Statute 13 Eliz. c. 5, "An Act against Fraudu- 
lent Deeds, Gifts, Alienations, &c.," it is provided 
that all gifts, grants, conveyances, &c., of every kind 
of property, by writing or otherwise, made for the pur- 
pose of delaying, hindering, or defrauding creditors and 
others of their just and lawful actions, suits, debts, &c., 
shall be clearly and utterly void and of no effect as 
against such creditors and others, except made upon 
good (which means valuable) consideration to a person 
lond fide not having notice of the fraud. It will be 
observed that this statute applies to conveyances of all 
kinds of property whether real or personal. The lead- 

Twynne's Case, ing case on the construction of the statute is Twynne's 
case (z), in which a gift of goods was held to be fraudu- 
lent on the following grounds : 



{x) 9 Geo. 4, c. 14, ». 6. 

()/) This is as it is in the Act, but it is evidently a misprint in it, and 
should be read " money or goods upon credit." 
(«) 1 S, L. C. 1 ; 3 Coke, 80. 
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1. The gift was perfectly general. 

2. The donor continued in possession after the gift. 

3. It was made in secret. 

4. It was made pending the writ. 

5. There was a trust between the parties, and fraud 
is always clothed with a trust. 

6. The deed of gift contained that the gift was 
honestly and truly made, which was an inconsistent 
clause. 

The above are therefore points to look to in any gift 
or conveyance of property to determine whether or not 
it is fraudulent within the above Act, and particular 
attention should be paid to the point above numbered 2, 
for under it at the present day, should an absolute bill 
of sale be made, and the person giving it yet continue 
in possession of his goods, this will be an index of 
fraud (a), and therefore in framing a bill of sale, if it is 
intended that the giver of it should still continue in 
possession of the goods, it is important to make his 
continuing in possession consistent with the terms of 
the bill of sale (b). 

Although a conveyance may be fraudulent under the 
above statute as against creditors, yet as between the 
parties themselves it is good. 

By 27 Eliz. c. 4, all voluntary conveyances of land 27 Eliz. 



(a) Edwards v. Harhen, 2 T. R. 587. 

(V) Martindak t. Booth, 3 B. & Ad. 498, and cases there cited ; 2 Pri- 
deaux's Conveyancing, 666. 
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Ex dolo malo 
non oritur 
actio. 



But thu-dj 
persons may 
acquire an 
interest. 



are rendered fraudulent and void against subsequent 
purchasers for value, and this even although the subse- 
quent purchaser may have notice of the first voluntary- 
conveyance (c). 

As to the effect of fraud on a contract, the maxim is. 
Ex dolo malo non oritur actio (d), but, notwithstanding 
this, the effect of fraud is not to altogether vitiate a 
contract, but the person on whom the fraud is practised 
has a right to insist on the fraud as preventing any 
right of action that would, but for it, exist, or he may 
if he choose waive the fraud and ratify and confirm the 
contract (e). And although as a contract originally 
stands, if induced by fraud, the party guilty of the 
fraud cannot enforce it, yet if third parties acquire a 
hond fide interest under it without any notice of the 
fraud, they will have a right to enforce it even against 
the party on whom the fraud has been practised (/). 



A rescission of 
a contract on 
the ground of 
fraud must 
be exercised 
within a 
reasonable 
time. 



But where there has been fraud, and a person has 
therefore a right of rescinding the contract, he must 
exercise this right within a reasonable time (g), and if 
knowing of the fraud he does not rescind the contract, 
but continues to act in it as if there were no fraud, he 
will lose his right. 



A person is There may be, however, many cases in which a false 

his false ^retire- representation is made innocently, the party making it 
sentation if he not knowing of its falsity, and here, unless a case of 
representation Warranty Can be made out, the person who is misled will 
to be true. havo no rights in respect of such misrepresentation. 



(c) See generally hereon, Snell's Principles of Equity, 66. 

(d) See Broom's Legal Maxims, 729, et seq. 

(e) White v. Garden, 10 C. B. 919, 927; Stevenson v. Semiham, 13 
C. B. 285. 

(J) Oakes V. Turquand, L. R. 2 H. L, C. 325. 
(3) Ibid- 



Digitized by Microsoft® 



OF FRAUD AND ILLEGALITY. 223 

For instance, if a horse is sold and represented by the 
vendor to be sound, if the vendor knows the animal is 
not sound, and by this representation the other party 
is induced to purchase the animal, this gives him a 
right to avoid the contract quite irrespective of any 
warranty as to the soundness of the animal ; but if the 
vendor really believes that the horse is sound, here 
there is no fraud, and the misrepresentation gives the 
purchaser no rights unless he can make out that the 
vendor actually warranted the animal to be sound (h). 

And if there is fraud it is not necessary to show that Fraud need 
the fraud goes to the whole of the contract ; it is quite ^°hofe°of°th'e'' 
sufficient to show that there is a fraudulent misrepre- contract, 
sentation as to any part of that which induced the 
person to enter into the contract («'). 

If a person comes to the Court to set aside a contract Application 
on the ground of fraud, and it appears that he also on ^^'par^SSo 
his part has been guilty of fraud, so that both parties &c. 
are really and truly in pari delicto, the Court will not 
give relief, for the maxim is. In joari delicto potior est 
conditio defendentis et possidentis, unless, indeed, public 
policy will be more promoted by giving relief (Jc). 

2ndly. As to Illegality. — Primarily speaking, parties ii. As to 
are allowed to enter into any contracts that they think iil«gal''y- 
fit, and by their contracts to make laws for themselves 
to a certain extent, but there are many kinds of con- 
tracts which are not allowed because the interests of 
the public or of morality are affected thereby, and 
public injury might be done were they allowed (J). 
Where then there is illegality the contract is void, and 



Qi) Per Blackburn, J., Kennedy v. Panama Mail Co., h. E. 2 Q. B. 587. 

(0 Ibid. 

(A) Story's Equity, 298, 303; Snell's Principles of Equity, 401. 

(0 Chitty on Contracts, 607. 
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in the words of Lord Chief Justice Wilmot, in the im- 
portant case of Collins v. Blantern (m), "the reason 
why such contracts are yoid is for the public good. 
You shall not stipulate for iniquity ... no polluted 
hand shall touch the pure fountain of justice. Whoever 
is a party to an unlawful contract, if he hath once paid 
the money stipulated to be paid in pursuance thereof, 
he shall not have the help of a court to fetch it back 
again ; you shall not have a right of action when you 
come into a court of justice in this unclean manner to 
recover it back again." 

But, notwithstanding this dictum, if of two parties to 
an illegal contract one is not actually in pari delicto 
with the other, or there is some excuse for him, he may 
obtain relief from the contract ; and even although the 
parties are in equal guilt, yet if public policy will be 
thereby promoted the contract will be relieved against 
in equity, on the ground of its being for the benefit of 
the public (n). 

The doctrine of Although an instrument on its face may appear to be 

not'OTCTe1i°r perfectly valid, yet parol evidence may be given to show 

the setting up that it is actually an illegal contract, and this even 

1 ega 1 y- although it be a contract under seal. This is well 

shown by the important case of Collins v. Blantern (o), 

Collins V. -which has been referred to, and the facts in which 

have been set out at a previous page (and to which 

the student is referred ip)). In that case also the 

Lord Chief Justice Wilmot in his judgment said, "What 

strange absurdity would it be for the law to say that 

this contract is wicked and void, and in the same 

breath for the law to say you shall not be permitted to 



(m) 1 S. L. C. 383. 

(rt) story's Equity, 298, 303 ; Snell's Principles of Equity, 401, and cases 
there cited. 

(o) 1 S. L. C. 368 ; 2 Wilson, 341. 
(p) See ante, pp. 14, 15. 
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plead the facts which clearly show it to be wicked aud 
void " (q). 



But it must be carefully remembered that the law The law nev 

esumes 
egality. 



never presumes illegality, but rather presumes every F<"*'i™<='* 



contract to be good until the contrary is shown, for one 
of the maxims for the construction of contracts is that 
the construction shall be favorable (r) ; and it may 
sometimes happen that some only of the covenants 
or conditions in a deed may be void as being illegal, 
and that the others may be good, but here the illegal 
covenants must be clearly divisible from the others (s). 

Illegality is usually said to be of two kinds, viz., 1. Illegality is of 
Where the illegality consists in some act which is *™° ''""^^" 
illegal by the common law of the realm, as being 
against public policy or morality, and acts of this kind 
are also said to be mala in se ; and 2. Where the 
illegality consists of some act which was not originally 
illegal but has been rendered so by some statutory 
provision, and acts of this kind are also said to be mala 
prohibita (t). We will, therefore, firstly, proceed to 
notice some kinds of contracts illegal under the first of 
the above divisions, viz., at Common Law. 

A contract in general restraint of trade is absolutely Matters mala 
void — that is to say, no person, for however valuable '" *^" 
a consideration, can covenant absolutely never again 
to carry on his trade or calling anywhere, for any Contracis in 
such agreement is considered to be contrary to public trade^'"' "' 
policy as tending to cramp trade and to discourage in- 
dustry, enterprise, and competition. But it will be ob- 
served that in the rule above given the words are " in 



(q) 1 S. L. C. 385. 
(r) See ante, p. 21. 
(s) Cliitty on Contracts, 608. 

(<) See this division in 1 S. L. C. 389 ; and Chitty on Contracts, 607, et 
•,q. 

Q 
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general restraint of trade," and it is perfectly valid for 
a person for consideration to enter into a contract in 
limited restraint of trade, which may often be very neces- 
sary for a person's proper protection ; thus, if one sells 
the goodwill of a business, and nothing is said re- 
stricting his carrying on a like business in or near that 
place, he is at liberty the very next day to set up a 
like business, even next door, to the great injury of the 
purchaser. But this may be prevented by the vendor 
entering into a contract in limited restraint of trade. 

Machellv. Thus, in the well-known case of Mitchell v. Eey- 

Reynolds. nolds (m), the facts were that the plaintiff and defend- 
ant being by trade bakers, the defendant had assigned 
to the plaintiff a lease of his bakehouse situate in the 
parish of St. Andrew, Holborn, for the term of five 
years, and the defendant had executed a bond not to 
carry on the trade of a baker within that parish during 
the said term of five years, or, if he did, that he would 
pay to the plaintiff a sum of £50. The defendant 
having committed a breach of his covenant, this action 
was brought to recover the £50 on the bond, and the 
defendant objected that the bond was illegal, for he 
was a baker by trade, and the bond operated in restraint 
of trade ; but the Court held that though covenants in 
general restraint of trade were utterly invalid, as being 
contrary to public policy, yet a contract in reasonable 
limited restraint of trade is perfectly valid, and that 
here the restraint was perfectly reasonable, being indeed 
both for a limited space of time, and in respect only 
of one particular parish. Lord Chief Justice Parker, in 
concluding his judgment, said, "In all restraints of 
trade, where nothing more appears, the law presumes 
them bad ; but if the circumstances are set forth that 
presumption is excluded, and the Court is to judge of 
those circumstances and determine accordingly ; and if 



(«) 1 S. L. C. 406 ; 1 P. Wms. 181. 
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upon them it appears to be a just and honest contract, 
it ought to be maintained " (w). 

The questions, therefore, in every contract operating Two questions 
in any way in restraint of trade must be two. 1. Is it eoj'sidedn'^ '" 
in general restraint of trade ? and if this question is whether a 
answered afarmatively, it must be illegal and void ; re^traTnVof 
and 2. If in partial restraint of trade, is that partial trade is good. 
restraint reasonable ? The question of its reasonable- where a 
ness must depend to a great extent on the circumstances restraint is 

, *-* reasonable 

01 each particular case, for naturally some trades or depends upon 
callings may require a wider limit than others (x), and 'Jjcums'tanies 
it is therefore impossible to lay down any fixed rule of 
when a restraint will be reasonable and when not. A good 
test, however, of whether any such covenant is good or 
bad is found in the words of Lord Chief Justice T'md.a,l{y), 
who, in delivering judgment in the case cited below, 
said : " We do not see how a better test can be applied 
to the question whether this is or is not a reasonable 
restraint of trade, than by considering whether the 
restraint is such as to afford a fair protection to the in- 
terests of the party in favour of whom it is given, and 
not so large as to interfere with the interests of the 
public. "Whatever restraint is larger than the necessary 
protection of the party requires can be no benefit to 
either ; it can only be oppressive, and, if oppressive, it 
is in the eyes of the law unreasonable. Whatever 
is injurious to the interests of the public is void on the 
ground of public policy." 

The limit that is required in a contract in restraint The limit that 
of trade to render it valid is a limit in^oint of space; a cTntracUn 
thus, in one case there was an apparently very reason- restraint of 

trade is a 
limit in point 
of space not 

(to) 1 S. L. C. 420. '""*• 

(x) See various instances of different limits in Chitty on Contracts, 615, 
616. 

(i/) In Horner v. Graves, 7 Bing. 744. 

Q 2 
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able covenant by a person that he should not, for nine 
months after leaying the plaintiff's employment, carry 
on, follow, or be employed in a like business as that 
carried on by the plaintiff, and as there was no stipula- 
tion limiting it as to space, but it prohibited the de- 
fendant from acting in that business anywhere for that 
periodj it was held void (2). But there does not appear 
to be any case deciding that there need be any limit in 
point of time, and it is submitted that there is no 
necessity for there to be any such limit, the great 
essential being that there should be a limit in point of 
space (a). 

Such contracts It is actually necessary that a contract in restraint 
be"foun(k7on of trade, to be good, should be founded upon a valuable 
a valuable consideration, even though under seal (b), and this forms 

conbideration. ,- , ,i i ,i ■ . ,, 

an exception to the rule that a specialty contract 
requires no consideration. But it seems to be now 
decided that the Court will not enter into the question 
of whether the consideration is adequate, but that it* 
will be sufficient if there is a consideration shown to be 
of some lond fide legal value, but that if the considera- 
tion is so small as to be merely colorable, then it is not 
sufficient (c). 

Part of the A Contract in restraint of trade may sometimes be 

ma^b'e'good S^oi in part and bad in part, and this is well shown 
and part bad. by the case of Mollam V. May (d). In that case it had 
Maiiamv. May. been agreed between the plaintiffs and defendant that 



(«) Ward V. Byrne, 5 M. & W. 548. 

(a) In a case of Mumford v. Gethiiig, 7 C. B. (N.S.) 317, Byles, J., 
asked, " Do you find any case showing that the absence of a limitation in 
point of time would make the agreement bad where the restraint is not 
too large in point of space ?" and he was not referred to any such case. 
'I he case of Wickens v. Evans, 3 Y. & J. 318, tends, however, to show that 
the law is as submitted in the text above, 

(6) Mitchell V. Reynolds, 1 S. L. C. 406 ; 1 P. Wms. 181. 

(c) Hitchcock V. Cohen (in Cam. Scac), 6 A. & E. 438 ; Archer v. Marsh, 
6 A. & E. 966 ; PilUngton v. Scott, 15 M. & W. 657. 

(d) 11 M. & W. 653. 
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the defendant should become assistant to the plaintiffs 
in their business of surgeon-dentists for four years ; 
that the plaintiffs should instruct him in the business 
of a surgeon-dentist, and that after the expiration of 
the term the defendant should not carry on that busi- 
ness in London, or in any of the towns or places where 
the plaintiffs might have been practising lefore the expi- 
ration of the said service. On breach of the covenant, 
and action being brought thereon, it was held by the 
Court that the stipulation not to practise in London 
was valid, the limit of London not being too large for 
the profession in question, but that the stipulation as 
to not practising in towns where the plaintiffs might 
have been practising was an unreasonable restriction, 
and therefore illegal and void ; and that the stipulation 
as to not practising in London was not affected by the 
illegality of the other part (e). 

An agreement or combination of employers binding Agreement or 
themselves only to employ workers at a certain rate of e^io^e'g*"' "' 
wages, or only to carry on their business in a certain 
specified way, is illegal, and no action lies on the breach 
of any such agreement (/). So also an agreement by 
employees to combine to increase the rate of wages 
cannot be enforced (g) ; but by the Trade Union Act, Trade Union 
1871 (h), it is however provided that trade unions are -*^'='' ^^^i- 
not to be considered unlawful so as to render members 
thereof liable to be prosecuted, but agreements between 
members not to sell their goods or be employed are to 
be incapable of being enforced (*'). 

Of contracts of an immoral nature, and as such Contracts of 

an immoral 
nature. 



(e) See also Price v. Green, 16 M. & W. 346. 
If) miton y. Eckersley, 6 E. & B. 47-66. 
(<;) Walsby v. Anley, 3 El. & El. 516. 
(A) 34 & 35 Vict. c. 31. 
()) Sees. 2-4. 
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illegal and void, may be mentioned agreements in con- 
sideration of cohabitation or future seduction (j), or 
the letting of lodgings for the direct purpose of prosti- 
tution. 

Contracts which operate in general restraint of mar- 
riage are illegal and void. 

Contracts involving maintenance and champerty are 
also illegal and void. 

Maintenance. Maintenance may be defined as an offence which con- 
sists in officiously intermeddling in a suit that in no 
way belongs to one, as by maintaining or assisting 
either party with money or otherwise, although having 
nothing to do with it (k). Probably, however, at the 
present day, the offence of maintenance is obsolete, 
there being numerous and very wide exceptions. 

Champerty. Champerty consists in an agreement between a liti- 

gant and a third party, whereby in consideration of 
that third party advancing him money he agrees to 
share with him the proceeds of the litigation. It may be 
noticed that the Attorneys and Solicitors Act, 1870 (Z), 
specially guards against champerty, in the case of 
solicitors, by providing (m) that " nothing in this Act 
contained shall be construed to give validity to any pur- 
chase by an attorney or solicitor of the interest of his 
client in any suit, action, or other contentious proceed- 
ing to be brought or maintained, or to give validity 
to any agreement by which an attorney or solicitor 
retained or employed to prosecute any suit or action 



(j) A contract to pay a sum in consideration of past seduction is not 
illegal, but it would afford no consideration to support a simple contract : 
Beaumont v. Seem, 8 Q. B. 483 ; ante, p. 35. 

(/i) Brown's Law Diet. 224. 

(0 33 & 34 Vict. c. 28 ; see ante, p. 155. 

(,/«) Sec. 11. 
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stipulates for payment only in the event of success in 
such suit, action, or proceeding." 

All contracts for the compromise of criminal offences, 
or to interfere with the course of justice, are illegal and 
void. 

So also are contracts iox future separation. 

We will now consider some contracts which are Matters mala 
rendered illegal by reason of some statutory provision, i'™^''"'"- 

Gaming and wagering contracts are illegal and void. Gaming 
being prohibited by statute. At commoi} law, how- '''"''■™''''*- 
ever, such contracts were valid unless of such a nature 
as to contravene public policy, as, for instance, if tend- 
ing to the injury or annoyance of others, or to outrage 
decency (w). Various statutes have, however, been 
passed from time to time prohibiting gaming and 
wagering contracts, and the statute now in force on 
the subject, 8 and 9 Vict. o. 109, provides (o) " that all 8 & 9 Vict. 
contracts or agreements whether by parol or in writing "■ ^°^ 
by way of gaming or wagering shall be null and void ; 
and that no suit shall be brought or maintained in any 
court of law or equity for recovering any sum of money 
or valuable thing alleged to have been won upon any 
wager, or which shall have been deposited in the hands 
of any person to abide the event on which any wager 
shall have been made ; provided always that this enact- 
ment shall not be deemed to apply to any subscription, 
or contribution, or agreement to subscribe or contri- 
bute for or towards any plate, prize or sum of money 
to be awarded to the winner or winners of any lawful 
game, sport, pastime, or exercise." 

It may often be a source of some difficulty to deter- Difficulty 

sometimes in 
ascertaining 



(n) See Broom's Coms. 355. whether a 

(o) Sec. 18. contract is 
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by way of mine whether or no any particular contract is by way 
of gaming or wagering ; thus although a security given 
for a gaming debt is void, or to be taken as given upon 
an illegal consideration (p), yet it has been held in a 
Buhh V. recent case that, where a person having lost bets gave 

}i'ii'a-tun. ^ bond in respect of the amount to the parties to whom 
he had lost the money to prevent them taking proceed- 
ings before the Jockey Club and posting him as a 
defaulter, the bond was good, because there was a new 
consideration quite irrespective of the original bet, viz., 
the forbearing of such proceedings (q). If, however, it 
is clearly made out that a contract is a gaming or 
wagering contract, then it is absolutely null and void 
and incapable of being enforced. 

Dc]iosit with But if on a gaming contract a deposit is made with a 
maybe re-" person as stakeholder, here, before such deposit is ac- 
covered before tually paid ovcr, the person so depositing it has a right 
ver!" ^ ''^^ to demand and recover it back again, for he has to this 
extent a locus penitentise (r). Both this point and also 
what will be held to be a gaming and wagering con- 
iiampden v. tract is Well shown by the very recent case of Hampden 
V. Wahh (s), in which the facts were as follows : The 
plaintiff and one Wallace each deposited £500 in the 
defendant's hands as stakeholder, upon an agreement 
that if Wallace proved the convexity or curvature to 
and fro of any canal, river, or lake by actual measure- 
ment and demonstration to the satisfaction of certain 
referees, he should receive both sums, but that if he failed 
then the plaintiff should receive both. The experi- 
ment was made and decided by the referees in favor of 
Wallace and the defendant paid the whole £1000 over 



{p) See post, p. 234, where it is stated that certain securities of this 
nature are not to be absolutely Toid, but only taken to be giren on an 
illegal consideration. 

(q) Bu'ih V. Velrcrton, L. K. 9 Eq. 471. See as to forbearance of pro- 
ceedings constituting a consideration, ante, p. 31. 

(/■) Varlt'ij V, Hi.Liivm, 17 L. J. (C.P.) 102 ; Martin v. Jlewson, 24 L. J. 
(Ex.) 174. 

(.-■) L. l;. 1 Q. B, Div. 18;i. 



over. 



Walsli. 
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to him accordingly. Before, however, he had done 
so the plaintiff objected to the decision, and he after- 
wards brought this action to recorer his own £500 
deposit as money had and received by the defendant to 
his use, and it was held by the Court, (1) That the 
agreement was a wager, and so null and void within 
8 & 9 Yict. c. 109, sect. 18 ; and (2) That the plain- 
tiff was entitled to recover on the ground that that 
provision does not apply to an action by a person to 
recover his own deposit, and he had here revoked the 
authority of the stakeholder before he had paid over 
the money. 

If, however, a stakeholder on any gaming contract as to the 
pays the money over to the winner with the express or •'""j''''^",?^ ^ 
implied assent of the other party, then he is discharged 
from any further liability (t). No action will lie against 
a stakeholder by the winner on a gaming contract for 
the whole of the amount, for he is not by the fact 
of the winning converted into an agent for the winner 
for anything beyond what he originally was, viz., 
the amount of his own deposit {u). But this does not 
extend beyond the stakeholder, and if he pays over the 
whole amount to some third person for the use of 
the winner, then the winner can recover it from such 
third person, who cannot on his part set up the original 
illegality of the transaction, for there is a new contract 
which does not necessitate any reference to the original 
illegality (a;). 

It will be noticed that the latter part of the sect, what is a 
18 of 8 & 9 Yict. c. 109, contains a proviso that the '''^["^f^^ig 
enactment shall not extend to any subscription or con- of 8 & 9 Vict. 
tribution or agreement for the same towards any plate, '^- ^^^' 
prize, or sum of money to be awarded to the winner or 



(t) Huwson V. Hancock, 8 T. R. 575. 
(») Atlpurt V. Xutt, 1 C. B. 974. 
(.c) Simpson v. Bloss, 7 Taunt. 246. 
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winners of any lawful game, pastime, or exercise. It 
appears that all games of skill, such as chess and the 
like, are lawful games within this proviso, and so also 
is a foot-race, and any sums being deposited or advanced 
by the parties on the terms that the winner shall 
receive the whole may be recovered by the winner (y). 

Ho-se-racing. Horso-racing is allowed on the principle that it tends 
to improve the breed of horses (z) ; but, of course, 
wagers on the result of such races are illegal and void. 

Lotteries. Lotteries are rendered illegal by the provisions of 

the Lottery Acts (a). 



Bills, notes, 
or mortgages, 
given for 
gaming debts 
are not void, 
but to be 



Not only are actual contracts of gaming or wagering 
void themselves, but if money is lent to a person to 
game with, the purpose for which it is required being 
known at the time, it cannot be recovered back again (fe); 
but if a bill of exchange, or promissory note, or mort- 
gage is given to secure some debt won at gaming, it 
is not actually null and void, it being provided by 
statute (c) that such bills, notes, and mortgages shall 
taiien as upon not bc absolutely void, but shall be deemed and taken 
considfi-ation. ^0 have been given or executed for an illegal considera- 
tion. The consequence of this is, that if any such 
security is transferred to a lond fide holder for value 
without notice of the illegality, he will have a right to 
recover thereon, although the person in whose hands 
the same originally was could not have done so. It is, 
however, provided by the same statute {d) that money 
paid to the holder of such securities shall be deemed to 



(y) See Chitty on Contracts, 644, 645, and cases there cited and referred 
to. Instances of other kinds of games which would probably be held lawful 
are also mentioned there. 

(z) The statute on the subject is 18 Geo. 2, c. 34, and by 3 Vict. c. 5, 
provisions of 13 Geo. 2, c. 19, as to validity of horse-racing are repealed. 

(a) 10 & 11 Wm. 3, c. 17, and 42 Geo. 3, c. 119. 

(&) M-KinncU v. Bobinson, 3 M. & W. 434. 

(c) 5 & 6 Wm. 4, c. 41, o. 1. 

{(1) Sec. 2. 
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be paid on account of the person to whom the same 
was originally given, and shall be deemed to be a debt 
due and owing from such last-named person to the 
person who shall have paid such money, and shall 
accordingly be recoverable by action. 

Any person insuring another's life must have an in- Wager policies. 
terest therein, or the policy will be illegal and void (e). 

Simony is an offence which consists in the buying Simony. 
and selling of holy orders, and any bond or contract 
involving simony is illegal and void (/). 

By the Lord's Day Act {g), it is provided that " no The Lord's 
tradesman, artificer, workman, labourer, or other person ^"^ •^'^*" 
whatsoever, shall do or exercise any worldly labour, 
business, or work of their ordinary callings upon the 
Lord's Day, or any part thereof (works of necessity and 
charity only excepted) ; and that every person being of 
the age of fourteen years or upwards offending in the pre- 
mises shall for every such offence forfeit the sum of five 
shillings." This statute is still in force, and under it 
contracts so entered into will be illegal and void, and 
no action can be maintained thereon ; and it has been 
decided that if a person buys goods of a tradesman on 
a Sunday, although he keeps them after that day, yet 
that alone will not render him liable for the price (h). 

Although this statute uses the words " or other 
person whatsoever," yet it does not extend to every 
person ; but these general words must be taken to be 
limited by the particular words immediately preceding 
them, and it will only include persons coming within 
that class — that is, it will only include persons ejusdem 
generis. The provision also only applies to an act done 

(e) 14 Geo. 3, c. 48 ; ante, p. 148. 

(/) See hereon, 31 Eliz. c. 6 ; 12 Anne, st. 2, u. 12 ; Fox v. Bishop of 
Chester, Tudor's Leading Cases, Conveyancing, 190; 6 Bing. 1. 
(</) 29 Car. 2, c. 7, s. 1. 
Ih) Simpson V. NichoUs, 3 M. & W. 240. 
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in the way of one's ordinary calling, so that it will not 
apply to an act done by one of the persons within its 
provisions, but which act is not of the kind that he 
ordinarily does ; thus, if a person who is a horse-dealer 
sells a horse on a Sunday and gives a warranty with it, 
no action lies against him on his warranty, but if he is 
not a person who usually deals in horses, but simply a 
private person selling a horse, it would be different, 
for the sale and the warranty are not in the course of 
his ordinary calling. 

It has been decided under this statute that a person 
can commit but one offence on one Sunday by exercising 
his ordinary calling contrary to the statute ; but this 
pertains to criminal law («'). 

Quod ab initio Where an instrument is illegal, either by the common 
Tactufemporis ^^^ ^r by statuto, it cannot be afterwards confirmed, 
non cvnvak-scit. the masim being, Quod ab initio non valet in traetu 
temporis non convalescit. 

Effect of The mere fact that an instrument which ought to 

not stamping j^^^ heen stamped, has not been stamped within the 

an instrument ■*■ ^ . „^ - 

within the proper time, is not at all to render it illegal, but 
proper time, j^ cannot be given in evidence until stamped ; and 
it is the duty of the officer of the Court to call the 
attention of the Court to any want of or insufficiency of 
a stamp (h). An ordinary agreement requires a stamp 
of 6c?., and must be stamped within fourteen days of 
execution, or afterwards can only be stamped on pay- 
ment of a penalty of £10, and if paid in court, a 
further penalty of £1. The following agreements, 
however, are exempted from stamp duty : 

1. An agreement or memorandum, the matter whereof 
is not of the value of £5. 



(0 Crcjips V. Ikinkn, 1 S. L. C. 716; Cowp. 640. 
(*) 33 & 34 Vict. c. 97, s. 16. 
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2. An agreement or memorandum for the hire of any 
labourer, artificer, manufacturer, or menial servant. 

3. An agreement, treaty, or memorandum made for 
or relating to the sale of any goods, wares, or mer- 
chandise. 

4. An agreement or memorandum made between the 
master and mariners of any ship or vessel for wages on 
any voyage coastwise from port to port in the United 
Kingdom (Z). 

A cognovit or I.O.U. does not require stamping, 
unless it contains some special terms of agreement (m). 



(0 33 & 34 Vict. c. 97, tit. " Agreement." 

(m) Ames v. Sill, 2 B. & P. 150 ; Fisher v. Leslie, 1 Esp. 426 ; Chitty 
on Contracts, 116 ; and see generally as to stamping agreement, Chittv 
on Contracts, 109-130. 
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PAET II. 

OF TORTS. 



CHAPTER I. 

OP TOKTS GENERALLY. 

Definition of A TOET may be defined as some wrongful act, consisting 
a tort. jj^ ^]^g withholding or violating of some legal right (a), 

and the following are a few instances — under the divi- 
sions subsequently adopted — of torts in respect of 
which an action will lie : — 

Instances of 1. Torts affecting land (6), such as, 

^'"•''- Trespass to land ; 

Waste ; 

Nuisances. 

2. Torts affecting goods and other personal pro- 
perty (c), such as, 

Wrongful taking or detention of goods ; 
Wrongful distress. 

3. Torts affecting the person (d), such as, 

Assault ; 

Battery ; 

Libel and Slander ; 

Seduction. 



(a) See Broom's Corns. 638. 

(b) Post, ch. ii. 

(c) Post, ch. iii. 

(d) Post, clis. iv. and v. 
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4. Torts arising peculiarly from negligence (e), 
sucli as, 

Injuries by carriers to goods or passengers ; 
Injuries from negligent driving (/). 

Now in all the above instances it must follow, that, Every tort 
as a person has a right to the due protection of his ^^g°h"oraction. 
person and his property, both real and personal, that, 
these rights being infringed, he has a right of action 
in respect of the infringement, and all torts will be 
found to come in some way under one at least of the 
above heads. 

But different torts might be enumerated almost 
without end, for they may be infinitely various in their 
nature, and it is impossible to lay down any fixed rule of 
what will or what will not amount to a tort for which an 
action will lie (g). It is no good ground of objection to The newness 
an action that injury of such a kind has never been made obfccSoVto'"' 
the subject of any prior action, for provided it comes an action. 
within any principle upon which the courts act, it is 
suf&cient, although the instance may be new ; but if it 
embraces some entirely new principle, and it is sought 
to make an act a tort which does not come within any 
former principle, then of course this can only be done 
by the interference of the legislature. This is expressed 
in the case of Pasley v. Freeman (h), by Ashurst, J., Ren^arks of 
who says, " Where the cases are new in their principle, i^Pasiey v. 
there I admit that it is necessary to have recourse Freeman. 
to legislative interposition in order to remedy the 
grievance ; but where the case is only new in the 
instance, and the only question is upon the application 
of a principle recognised in the law to such new case, 
it will be just as competent to courts of justice to 
apply the principle to any case that may arise two 

(e) Post, ch. vi. 

(/) See hereon Addison on Torts, ch. i. 

Ig) See Ashby v. WhUe, 1 S. L. C. 251 ; Lord Raymond, 938. 

(h) 2 S. L. C. 64 ; 3 T. R. 51. 
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Langridge V. 
Levy, 



centuries hence, as it was two centuries ago." That 
this is so is well shown by a case of Langridge v. Levy (i), 
which presents a highly novel instance of a tort. In 
that case the father of the plaintiff had bought a gun 
of the defendant, stating at the time of buying it that 
it was required for the use of himself and his sons, 
of whom the plaintiff was one, and the defendant gave 
him a warranty that it was made by a particular 
maker. The plaintiff used the gun and it burst and 
injured him, and it appearing that it was not made by 
the person named in the warranty, this action was 
brought for damages in respect of the breach of duty of 
the defendant, and it being proved that the defendant 
had knowingly made the false warranty, and that the 
gun had been used on the faith of that warranty, it 
was held that the defendant was liable for his deceit, 
and that the plaintiff was entitled to recover. 



Injuria sine 
damno, and 
damnum sine 
injuria. 



A tort may be committed although no actual injury 
is done by the tortious act, for if a person has what in 
the eyes of the law is considered as a legal right and 
that right is infringed, he has an action in respect of 
it, even though it has not hurt him, and this is said to 
be injuria sine damno {k). On the other hand, some 
substantial injury may be done to a person but yet he 
may have no right of action in respect of it, because 
although damage has been done to him, yet no legal 
right has been infringed and therefore no injury done 
to him in the eyes of the law, and this is said to be 
damnum sine injuria (J). This subject has already 
been somewhat considered at the pages referred to 
below. 



Distinction 
between torts 
and crimes. 



Some torts may amount to crimes, but many do not, 



(0 2 M. & W. 519 ; in error, 4 M. & W. 337. 

(/i) See ante, p. 4, and case of Aahby v. TTViifc there cited and re- 
ferred to. 

(J) See ante, p. 4, and case of Adon v. Blundell there cited and referred 
to. See also Addison on Torts, 7, 8. 
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and it is very important to properly understand the 
difference between mere torts and crimes. A tort has 
been already defined (m), and a crime may be described 
as some breach or violation of public rights, and the 
real distinction between an act which is simply and 
purely a tort, and an act which is not only a tort but 
also an actual crime, is that, whilst the tort is simply a 
wrong affecting the civil right of some particular person 
or persons, a crime affects the public rights, injuring 
the whole community («). 

It must, therefore, be apparent to every reader that As to torts 

,1 n p 1 j_ 1 • 1 which do not 

there are many and numerous wrongiui acts wnicn, amouEt to 
though amounting to torts, yet do not come within the crimes. 
category of crimes. Thus particularly may be enumer- 
ated torts arising from the negligence of one's servants 
or agents. If a coachman is driving his master's car- 
riage in the ordinary course of his duty, and by his 
negligence he runs over a person, this is a tort for 
which the master may be liable in a civil action, but it 
is nothing more ; there is no crime on the master's part. 
Again, a private nuisance — that is, a nuisance which 
does not affect the public at large, but simply some 
individual — is a tort but not a crime. 



But, on the other hand, many acts may not only be As to torts 
torts but may also amount to actual crimes punishable ^™°'^°ti°g 

..11 ^ ■ f. ■ crimes. 

by the criminal law ; thus, m our first instance given 
above, we have it that the master has committed a tort, 
but no crime, but with regard to the coachman the case 
may be very different, for he may not only have been 
guilty of a tort but possibly also of a criminal offence 
amounting to manslaughter. So also if a nuisance is 
not a merely private but a public one — that is one 
affecting the public at large — this is an offence for which 
the person committing it is liable to be indicted. 



(m) Ante, p. 238. 

(«) See Brown's Law Diet. p. 104, title "Crime." 



to 
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Where a tort When a tortious act is also a crime, and a crime of 
the civu '^'^'"^ such a high nature as to amount to felony (o), the civil 
remedy is right which a person has to maintain an action for the 
pended untiT' iiijii^y douB to him is Suspended until the felony has 
after pro- been punished, for " the policy of the law requires that 
before the party injured by any felonious act can seek 
civil redress for it, the matter should be heard and dis- 
posed of before the proper criminal tribunal in order 
that the justice of the country may be first satisfied in 
respect of the public offence " ( p). But when public 
justice has thus been satisfied there is generally nothing 
to prevent the injured party from suing in a civil action 
in respect of the tort. 

Exceptions. With respect, however, to some torts amounting to 

crimes, the injured party cannot take both civil and 
criminal proceedings; but these are cases in which, 
though the act does amount to a crime, yet it is to a 
certain extent a crime directly and particularly affecting 
the individual, and not the public at large. Thus, for an 
assault, where there is a criminal prosecution and there 
is also a civil action for damages pending, sentence will 
not be passed for the crime whilst such action is pend- 
24 & 25 Vict, ing (q). It has also been provided that if the justices 
45 ' ^^ ' upon the hearing of any summary proceedings for 
assault or battery, upon the merits, shall deem the 
offence not proved or to be justified, or so trifling as 
not to merit any punishment, and shall accordingly 
dismiss the complaint, they shall forthwith make out a 
certificate under their hands stating the fact of such 
dismissal, and shall deliver such certificate to the party 



(o) A felony at common law was an oiTence which occasioned forfeiture 
of a man's property, and was generally applied to a higher class of oflfences 
than comprised under the term "misdemeanor." Now, however, by various 
statutes, numerous offences have been classed indiscriminately as felonies 
and misdemeanors, and forfeiture for felony having by 33 & 34 Vict. 
0. 23 been abolished, the original distinctions between felonies and misde- 
meanors are now to a great extent gone. 

(p) Per Lord EUenborough, C.J., in Crosby r. Leng, 12 East, 413, cited 
in Broom's Coms. p. 106. 

(q) Reg. V. Mahon, 4 A. & E. 575. 
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against whom the complaint was preferred (r) ; and that 
if any person against whom any such complaint shall 
have heen preferred shall have obtained such a certifi- 
cate, or having been convicted shall have paid the whole 
amount adjudged to be paid, or shall have suffered the 
imprisonment awarded, in every such case he shall be 
released from all further or other proceedings, civil or 
criminal, for the same cause (s). 

The term " tort " is frequently used for the purpose The term 
of denoting a wrong or injury quite independent of 1^*°^^^^,^^;"^°* 
contract (t) ; but in the definition at the commencement tinction to 
of the present chapter a wider application is given to it, ' '=°°''"^'''- 
viz., that it is some wrongful act which consists in the 
withholding or violating some legal right, and, as will 
be presently noticed, there are many torts in some way 
connected with contracts, and which are said to arise 
out of or flow from contracts. Before, however, pro- 
ceeding to further notice this, it is important to have 
a correct appreciation of the difference between rights 
arising from breach of contract and rights arising from 
a tort, using that term as signifying an injury indepen- 
dent of contract, for these are the more ordinary and 
common kind of torts. 

Where a person's right arises from a wrongful act Difference 
independently of any contract, his action is styled an I'^tween torts 

. 7T,ii ■• 1 ■ 1 n arising from 

action ex dehcto, but when arising strictly out oi a con- contracts and 
tract it is called an action ex contractu, and in this ™<'<'P™'i«t't 

. 1 . . 11 111 "' contracts. 

latter kind it is necessary that there should be privity 
between the plaintiff and the defendant, for a person 
cannot sue upon a contract when there is no privity 
between himself and the party against whom he claims. 
Thus, if a person sends a message by a telegraphic 
company, and a mistake is made by the company in 



(r) 24 & 25 Vict. c. 100, s. 44. 

(s) Ibid. s. 45. 

(t) See it so defined in Brown's Law Diet. .S62. 

E 2 
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sending it, wtereby he (the sender) is injured, here 
there is privity of contract between him and the com- 
pany, and he has a right of action ex contractu against 
them. But if through the mistake an injury happens 
to the person to whom the message is sent, there being 
no privity of contract between him and the company — 
for he indeed made no contract with them — he can 
have no right of action against them ex contractu (u), 
though possibly he might have such a right ex delicto, 
on the ground of the company having been guilty of a 
tort, by reason of the breach of their proper duty. 
To support an action ex contractu, therefore, it is essen- 
tial that there should be privity between the parties, 
but with regard to a tort — again using that term as 
signifying an injury arising independently of contract — 
the right of action has nothing to do with any privity 
between the parties, but it exists simply because of the 
withholding or violation of some right (x). That this 
is so is shown by the case of Langridge v. Levy, the 
facts in which have been already stated (y). 

There are But there are many kinds of torts arising out of 

many cases m contract, bein 2; cases in which there has been a contract 

which it may ^ e ^ 

be in a person's and a breach of that contract, which looked upon in 
fora'tort^oi"" o'^® ^^7 furnish a right of action ex delicto, and looked 
for breach of at in another way furnish an action of tort. Thus, in 
contrac . ^^^ ^^^^ ^£ j^f^yigYifigg y_ Zievy, before referred to (z),' 

there was a valid contract of warranty of the gun to 
the father who bought it, and on a breach of that war- 
ranty as regarded him he might have brought an action 
ex contractu, but the actual fact in the case was that the 
breach happened as regarded the son, as to whom there 
was no privity of contract, he not having been in any 
way a party to the contract ; but he was held entitled 
to succeed in the action ex delicto. The point we are at 



(m) Playford v, United Kingdom Telegraph Co., L. E. 4 Q. B. 706. 
(x) Gerhard v. Bates, 2 E. & B. 476 ; Lmgridge v. Levij, 2 M. & W. 519. 
(!/) Ante, p. 240. 
(?) Ante, p. 240. 
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present considering is well explained by Mr. Broom 
in his Commentaries on the Common Law (a), and 
we cannot do better than quote the passage from that 
work : "... Although tort in general differs essentially 
from contract as the foundation of an action, it not un- 
frequently happens that a particular transaction admits 
of being regarded from two different points of view, so 
that when contemplated from one of these it presents 
all the characteristics of a good cause of action ex con- 
tractu, and when regarded from the other, it offers to 
the pleader's eye sufficient materials whereupon to 
found an action ex delicto. Thus, carriers warrant 
the transportation and delivery of goods entrusted to 
them. Attorneys, surgeons, and engineers undertake to 
discharge their duty with a reasonable amount of skill, 
and with integrity ; and for any neglect or unskilful- 
ness by individuals belonging to one of these professions, 
a party who has been injured thereby may maintain an 
action, either in tort for the wrong done, or in contract, 
at his election " (h). 



245 



And even in cases where the tort flows from contract, PriTity is 

never necei 
sary in torts. 



the rule that privity between the parties is not neces '"^^"" ^'"^'^^' 



sary, still applies (c). 

Having now considered the nature of torts, the dis- 
tinctions between mere torts and acts actually amount- 
ing to crimes, and the differences between acts which 
are purely and simply torts in the more limited sense 
of the word, and breaches of contract, it remains but 
to notice in this chapter that there are certain acts 
which, though they are torts, yet the law allows of no 
redress for, principally upon public grounds. 



(a) Page 660. 

(6) From the above the student will perceive that there are various 
matters before treated of under Part I., " Contracts," which might perhaps 
with equal propriety be considered in this part, " Torts," particularly 
such subjects as Carriers, Innkeepers, and Bailments generally. 

(c) Gerluird v. Bates, 2 E. & B. 476 ; Lamjridijo v. Levy, 2 M. & W. 519. 
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Maxim that There is no remedy for a tort committed by the 

do'no'wro'n^g. Sovereign, because of the maxim, " The king can do no 
wrong" (d). 



Acts done by 
a judge of 
a court of 
record. 



Acts done by 
a superior 
officer. 



For any act done by a judge of a court of record, no 
action lies, provided such act is done in the proper and 
appropriate discharge of his legal duties, for it is con- 
sidered for the benefit of the community at large that 
the judges should have full scope and not he fettered 
and impeded by any restraint and apprehensions, and 
this is so even although a judge's acts may be shown to 
have proceeded from malice. But if an act is done by 
a judge not acting judicially, or if an act is done by him 
in respect of some matter not at all within his jurisdic- 
tion, he is not protected then, but is liable in the same 
way as any other person (e). 

Again, a superior officer is justified in arresting 
and imprisoning an officer under him for the purpose 
of bringing him to a court-martial in accordance with 
the rules of the service, and this is so even although 
the person so arrested is not ultimately brought to a 
court-martial, if the arrest was in respect of some 
matter fairly cognisable by a military tribunal, and 



(d) Broom's Legal Maxims, p. 52. The meaning of this maxim is 
stated in Broom's Legal Maxims, as follows : " Its meaning is, first, that 
the sovereign individually and fully in his natural capacity is independent 
of, and is not amenable to, any other earthly power or jurisdiction, and 
that whatever may be amiss in the condition of public affairs is not to be 
imputed to the king, so as to render him answerable for it personally to 
his people ; secondly, the above maxim means that the prerogative of the 
crown extends not to do any injury, because being created for the benefit 
of the people it cannot be exerted to their prejudice, and it is, therefore, a 
fundamental general rule that the king cannot sanction any act forbidden 
by law, so that in this point of view he is under and not above the laws, 
and is bound by them equally as his subjects. If, then, the sovereign 
personally command an unlawful act to be done, the offence of the instru- 
ment is not thereby indemnified, for though the king is not himself under 
the coercive power of the law, yet in many cases his commands are under 
the directive power of the law, which makes the act itself invalid if 
unlawful, and so renders the instrument of execution thereof obnoxious to 
punishment." 

(d) See Broom's Coms. 108-11'J, and cases there cited and referred to. 
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no action will lie against the superior officer (/). 
And this rule has been carried so far that it has been 
decided that it will apply even although the tortious 
act complained off is done maliciously, and without 
reasonable and probable cause {g). 

It has been already pointed out that, when a person 
has committed a tortious act of such a grave kind 
as to amount to a felony, the law refuses redress for 
the civil injury until public justice has been obtained 
by the prosecution of the offender (Ji). 

If two or more persons commit a tort, and the plain- Ex turpi 
tiff recovers against them, but levies the whole damages ^"JJ„° "^^-^ 
on one, that one has no right to recover contribution 
for the other or others, for Ex turpi causa non oritur 
actio (i). And although, if a person is instructed to do 
some palpably tortious act, and the person so instruct- 
ing him undertakes to indemnify him from the conse- 
quences of such act, an action will lie, yet if the act he 
is so instructed to do does not appear of itself mani- 
festly unlawful, and he does not know it to be so, he 
can recover thereon (k). Thus, if A. instructs B. to 
drive certain cattle from a field, which B. does, thereby 
unwittingly committing a trespass, A. is bound to in- 
demify him ; but if A. instructs B. to assault a person, 
which he does, this is an act manifestly illegal in its 
nature, and B. cannot call upon A. to indemnify him. 



(/) Hannaford v. Bunn, 2 C. & P. 148; Dawkins y. Lord 
F. & F. 806. 

(g) Dawkins v. Lord Paulet, L. R. 5 Q. B. 94, Lord Chief Justice Cock- 
burn, however, dissented from this. 

(A) Ante, p. 242. 

li) Merryweather v. Nixan, 2 S. L. C. 527 ; 8 T. R. 186. Of course it 
is otherwise in contract. 

(k) Per Lord Kenyon in Merryweather v. Nixan, supra ; Belts v. Gibbon, 
2 A. & E. 57. 
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OP TOETS AEFECTING LAND. 



EvEKY person possessed of land has necessarily a right 
to the peaceful possession and enjoyment of such lands, 
and the infringement of this right is a tort in respect 
Different torts of which an action will lie. The infringement of this 
affecting land, rjgjit niay happen in various ways, but the most impor- 
tant infringements are by trespass, by commission of 
nuisances, and by waste. 

Meaning of A trospass, in its widest sense, signifies any trans- 

" tres'^p^s." gression or offence against the law of nature, of society, 
or of the country in which we live, whether relating to 
a man's person or to his property (T) ; but we have here 
only to consider trespass to lands, which has been 
defined as a wrongful and unwarrantable entry upon 
the soil or land of another person (m), and is styled 
trespass qtoare elausum /regit. 

Trespass to In Considering the subject of trespass to lands, two 

lands. main points present themselves, viz. : — 

1. The position of the party claiming that a trespass 
has been committed. 

2. What will amount to a trespass. 



1. The position 
of a person 
claiming that 
a trespass 
has been com- 
mitted. 



Firstly, then, as to the position of the party claiming 



Q) Brown's Law Diet. 365. 

(m) Broom's Coms. 755. 

(n) Addison on Torts, 263. As to trespass to the person, see post, ch, iv. 
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that a trespass has been committed. It is necessary 
that he should have a valid title to the lands, and that 
he should be actually in the exclusive possession of the 
lands by himself, his servant, or agent (o). It is not, 
however, actually essential that the plaintiff should in 
every action for trespass to his lands prove his strict 
title to the lands, for possession is the great require- 
ment, and if the plaintiff proves that he is in possession, 
as above, that makes out a sufficient 'prima facie case 
on which he can recover (p) ; but if the defendant in any 
such action sets up in his statement of defence that the 
title to the lands in respect of which the trespass is 
alleged to have been committed is not in the plaintiff 
but in him the defendant, or in some third person by 
whose authority he has entered, then the actual title to 
the lands is in question {q). An action of trespass. An action for 
therefore, is frequently resorted to as a method of trying ti^^pass is 
the title to lands : thus if there is a dispute between resorted to to 
two proprietors, A. and B., as to which of them is entitled *' V'ds'''^'' 
to a certain field in possession of B., A. can enter thereon, 
and B. subsequently bringing an action for that trespass, 
the point of which of them is entitled will be determined. 
Under the original Statute of Limitations as to land (r), 3^4 ^^_ 4 
a person gains a title thereto after twenty years' ad- <=• 27. 
verse possession (s), ten years further time being 
allowed for the disabilities of infancy, coverture, 
idiotcy, lunacy, unsoundness of mind, and absence 
beyond seas, at the time a right of entry accrues, from 
the time the disability ceases {£), but the total period 
not to exceed forty years (m) ; and if a person's right to 
recover land is concealed by fraud, then the right to 
bring the action is to be deemed to have first accrued 
at the time at which such fraud shall, or with reasonable 



(0) Hodson T. Walker, L. E. 7 Ex. 55. 

(p) See Broom's Corns. 757. 

((?) Addison on Torts, 271. 

(r) 3 & 4 Wm. 4, c. 27. 

(s) Sec. 2. 

(i) Sec. 16. 

(m) Sec. 17. 
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diligence might, have been first discovered {x). And 
Real Property by the Keal Property Limitation Act, 1874 (?/) (which 
Act. ^ '™ does not, however, come into force until the 1st of 
January, 1879), it is provided that no person shall 
make any entry or distress, or bring any action, to 
recover any land or rent but within twelve years after 
the time of the accrual of the right to such person or 
some one through whom he claims (z) ; but in cases of 
infancy, coverture, or lunacy existing at the time of 
the accrual of the right of action, then six years is to 
be allowed from the termination of the disability or 
previous death (a), but thirty years is to be the utmost 
allowance for all disabilities (fe) ; and the Act specially 
provides that " the time within which any such entry 
may be made, or any such action or suit may be brought 
as aforesaid, shall not in any case after the commence- 
ment of the Act be extended or enlarged by reason of 
the absence beyond seas during all or any part of that 
time of the person having the right to make such entry, 
or bring such action or suit, or of any person through 
whom he claims " (c). 



Very slight 
evidence of 
possession of 
land is suf- 
ficient to 
support an 
action for a 
trespass. 



We have stated that the possession of the land in 
respect of which the trespass is committed is an essen- 
tial to the position of the plaintiff, but " very slight 
evidence of possession is sufficient to establish & prima 
facie title to sue for an inquiry . . . such as the 
occupation of the soil with stones and rubbish which 
have been placed thereon by order of the plaintiff, and 
kept there for some short time without molestation, or 
the building of a wall, or a dam, mound, or fence, 
which goes on for some weeks without interruption and 
is then knocked down ; or the inclosure or cultivation 



{x) 3 & 4 Wm. 4, u. 27, ». 26. 

\y) 37 & 38 Vict. u. 57. 

(z) Sec. 1. 

(«) Sec. 3. 

(6) Sec. 5. 

(c) Sec. 4. See also as to Limitation, ante, p. 202. 
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of a piece of waste ground, the mowing of the grass 
thereof or the pasturing of a cow thereon ; for mere 
occupancy of land, however recent, gives a good title 
to the occupier whereon he may recover against all 
who cannot prove an older and hetter title in them- 
selves "{d). There is, however, one case in which a person when a 
mav maintain an action for trespass committed to lands i'«t«i'si»°«i' 

•J ... may sue in 

although not in possession, and that is in the case of a respect of a 
reversioner, who, if some injury of a permanent kind is '^'^^P^^^- 
done to his reversion, may sue for the same (e), although 
in respect of the immediate injury to the land he would 
have no right of action, that being in the possessor, the 
actual tenant. Thus, if a person trespasses and cuts 
down trees, the tenant of the lands in possession may 
sue for the injury done to the residential value of the 
property, and the landlord for the diminished saleable 
value of the property (/). 

A mortgagor, by mortgaging, parts with the legal when a 
estate in the lands, and therefore could not formerly mortgagor 

' , . ^ may maintain 

have maintained an action in respect of any trespass an action for 
committed on the property ; but it is now provided by * '''^''P''*^^- 
the Judicature Act, 1873 (g), that " a mortgagor 
entitled for the time being to the possession or receipt 
of the rents and profits of any land as to which no notice 
of his intention to take possession or enter into the 
receipt of the rents and profits thereof shall have been 
given by the mortgagee, may sue for such possession, 
or for the recovery of such rents or profits, or to pre- 
vent or recover damages in respect of any trespass or 
other wrong relative thereto in his own name only, 
unless the cause of action arises upon a lease or other 
contract made by him jointly with any other person." 
The effect of this provision is, for these purposes, to treat 



(d) Addison on Torts, 302. 

(e) Cox V. Glue, 5 C. B. 533. 
(/) Addison on Tort.s, 289, 290. 

Ifj) 3(5 & 37 Vict. c. 66, s. 25 (5). See also ante, pp. 53, 54. 
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the mortgagor as the substantial owner, and the mean- 
ing of the last few words of the section is, that if he 
is not the sole owner, but entitled only jointly, the 
proyision shall not in such a case authorize him to sue 
alone. 



In an action It is not at all uccessary in an action of trespass for 
[auci nTJ'not" t^6 plaintiff to show that he has sustained any special 
essential to damage, the mere fact of the trespass entitling him at 
any rate to a nominal verdict (h) ; the fact of a person 
trespassing after notice or warning not to do so, will 
operate to aggravate the offence, and justify the jury 
in giving damages of a penal nature (i). 



prove any- 
special 
damacje. 



Exception to 
the maxim, 
A L'tio personalis 
moi'itur cum 
2^cfSond. 



In the case of trespass to land, and the owner of such 
land dying, the right of action survives to the executors 
or administrators, provided the injury was committed 
within six months of the owner's death, aud that the 
action is brought within one year after his death ; and 
this forms an exception to the maxim. Actio personalis 
moritur cum persona (k). 



II. What will 
amount to a 
trespass to 
land. 



Entry may be 
constructive. 



Secondly. What will amount to a trespass to land? 
We have defined trespass to land as a wrongful and 
unwarrantable entry upon the soil or land of another 
person Q), and it therefore follows that entry is the 
essential to constitute a trespass. But this entry need 
not be actual to amount to a trespass, but it may be 
constructive, as by a person throwing stones or rubbish 
on to his neighbour's land, or by letting a chimney or 
any other part of his house fall thereon, or by erecting 
a spout on his own lands which discharges water on to 
his neighbour's (m). So also if a man's cattle stray 



(A) Broom's Coms. 756. 
(i) Merest v. ffarcei/, 5 Taunt. 441. 

(/i) 3 & 4 Wm. 4, u. 42, s,. 2. See other exceptions to the maxim, post, 
pp. 283, 330. 
(0 Ante, p. 248. 
(in) Addison on Torts, 265, 266. 
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from his own lands on to his neighbour's, the latter 
not being under any legal obligation to fence them out, 
this amounts to trespass ; but this rule as to cattle does 
not apply to dogs, for the owner of a dog is not liable 
for its straying and doing injury, unless it is of some 
peculiarly mischievous disposition (n). And if cattle 
are lawfully passing along a highway and stray on to 
adjoining land through its not being properly fenced 
off, this does not amount to a trespass, though other- 
wise if they are not passing along, but staying there (o). 
A person is not generally under any obligation to fence Obligation as 
out his neighbour's cattle for his neighbour's protec- *° '«°<^i°g »»' 
tion, though the contrary may be the law either from 
express contract to that effect or by prescription. 
Eailway companies are, however, bound to fence to 
keep out the cattle of adjoining proprietors (p). 

The fact of a lawful owner of lands out of possession A lawful 
peaceably entering thereon is justifiable, and does not "^^"^^'^""^J^' °|^ 
constitute a trespass ; thus if a tenant wrongfully holds peaceably 
over after the expiration of his tenancy, there is no "^ ^^' 
doubt that the landlord may peaceably enter, and thus 
by his own act regain possession ; and it has even been And it seems 
decided that in such a case a landlord is justified in forcUjiy'ei ™t*^ 
forcibly entering and turning the tenant out, even a tenant whose 
though in so doing he may commit a breach of the eiXed!^ 
peace (q). 

The fact that the owner of lands gave to a person 
licence or permission to come on his lands will, of 
course, justify and excuse what would otherwise be a 
trespass, but will not justify the remaining after re- 



(k) Addison on Torts, 266, 267. 

(o) See Vovnston v. Fagne, 2 S. L. C. 136 ; 2 Hen. Blackstone, 527. 

(^p) 8 & 9 Vict. c. 20, s. 68. And it has recently been decided that this 
duty of railway companies extends to keeping out swine, although swine 
require a stronger kind of hedge than cattle ; see Childs v. Beam, 30 L. T. 
Reps. (X.S.) 760. 

(5) Newton f. Harland, 1 Mr. & Gr. 644; per Parke, B., Harvey v. 
B.-ydges, 14 M. & W. 442. 
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A person is 
justifitd in 
removing a 
trespasser 
from his lands 



scission of such permission. A person is justified in 
remoying a trespasser from his lands, provided he first 
require him to leave, and in removing him he does not 
' use a greater amount of force than is necessary under 
the circumstances. 



Or in forcibly A person is justified in forcibly defending the posses- 
posses '"n ^'^^^ °^ ^^^ ^^'^^ against any one who attempts to take 
it(r). 



Some special 
lights over 
the lands of 
others. 



Easements. 



Persons sometimes have rights over the lands of 
others, entitling them to do acts which, if they had not 
such rights, would amount to trespasses ; and of such 
rights the chief are Easements and Eights of Common. 
An easement has been well defined as " The right which 
the owner of one tenement, which is called the domi- 
nant tenement, has over another, which is called the 
servient, to compel the owner thereof to permit some- 
thing to be done, or to refrain from doing something, on 
such tenement for the advantage of the former " (s). 
Eights of water- course and rights of way may be 
mentioned as easements (t). 



Rights of 
common. 



A right of common has been defined as " The right 
which one person has of taking some part of the pro- 
duce of land, while the whole property of the land 
itself is vested in another " (m). Instances of rights of 
common are the right of pasturing cattle on another's 
lands, called common of pasture; the right of cutting 
turf on another's lands, called common of turbary ; and a 
right of fishing in water on another's lands, called 
common of piscary (a;). 



(r) TuUy v. Seed, 1 C. & P. 6. 

(s) See notes to Sury v. Pigot, in Tudor's Conveyancing Cases, p. 127, 

(t) This is a subject belonging to Conveyancing. As to it, see Sury v. 
Pigot (supra), and notes thereon. 

(m) See notes to Tyrringham's Case, in Tudor's Conveyancing Cases, p. 101 . 

(a;) This subject also pertains to Conveyancing, and reference may be mide 
to the notes to Tyrrhigham's Case (supra). 
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Where persons own land adjoining a river {tj), the Riparian 
soil is vested in each up to the centre of the stream, i"^°P"'' °^^' 
and if either deals with it beyond that point he is a 
trespasser. Each of such persons has a right to use 
the water for all proper purposes, provided he does 
not thereby interfere with his neighbour's enjoyment 
thereof, and to do so — e.g., by preventing the water 
from flowing to some proprietor below — is a tort for 
which an action will lie (z). But this does not apply 
where water flows under the surface, for in such a case 
a landowner' is justified in sinking a well and preventing 
the water from percolating through to his neighbour's 
lands (a). 

Where one person is possessed of the surface of land Position when 
and another of the subsoil, each has an independent "osses'se'/of 
property in respect of which trespass may be com- the surface and 
mitted. ' It is the duty of the owner of the subsoil to l^l subsoi? of 
leave sufficient support to maintain the ground above, lai"i- 
and the owner of the ground above must not interfere 
with the soil beneath. Every owner of land has a right 
to the lateral support of his neighbour's land to sustain 
his own land unweighted by buildings, but nothing 
more, unless, indeed, a title is gained by prescription (b). 

A nuisance (c) may be defined as some act which un- Nuisances. 
lawfully and unwarrantably injures or prejudices the '^''*^'"*''°°- 
rights of another person ; thus, the carrying on an 
ofi'ensive or noisy trade {d), the excessive ringing of a 
peal of bells (e), the improper emission of smoke from 



(y) Such persons are called riparian proprietors. 

(z) See notes to Sury v. Pigot, Tudor's Conveyancing Cases, p. 127. 

(a) Chnsemore v. Richards, 7 H. of L. Cas. 349. This, it will be re- 
membered, is an instance of a damage without what is considered an injury 
in the eyes of the law — that is, damnum sine injuria. See ante, p. 4. 

(6) Addison on Torts, 61, 62. 

(c) From nuire, to annoy. The anthor has considered the subject of 
nuisances generally in this chapter, though many nuisances affect only the 
person, and do not therefore come under the heading of this chapter, " Of 
torts affecting land." 

(rf) St. Helm's Smelting Co. v. Tippinrj, 11 H. of L. Cas. 642. 

(e) Soltau V. De Held, 2 Sim. (N.S.) 133. 
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constitute a 
nuisance. 



a chimney (/), the suffering drains to get into an 
offensive state (g), and many other acts, have been held 
to be nuisances (h). But it must not be understood 
from the foregoing that because a person simply carries 
on a trade which is somewhat objectionable to his 
neighbour, that the carrying on of that trade must 
What acts are necessarily constitute a nuisance; to amount to a 
nuisance, the matter must go further than that, and 
it must be shown that there is some special injury 
resulting therefrom. Thus, a person may possibly haye 
a material objection to a butcher's shop being set up 
next door to him, and it may deteriorate the value of 
his house, but this act will not of itself be a nuisance, 
though if by reason of the way in which the person 
conducts his business offensive smells penetrate to the 
next house, then undoubtedly it might be, for it is 
not every mere discomfort a person may experience 
that will constitute a nuisance, but an injury to a 
person's property will («'). Were it otherwise, the 
question of nuisance or no nuisance would frequently 
involve questions of fancy, of whether this person's 
delicacy made an act a nuisance which to another 
person in the same position would be no nuisance at 
all (k). 



It is no But, on the other hand, where there is some act done 

action'for a° which really does amount to a nuisance to some person 
nuisance that or porsous, it is uo defence to say that the act is a 
benefit to either benefit to othcr pcrsous or to the community at large, 
persons or to or that the place where it is carried on is very con- 
at'^iar™™^"' ^ venient for the public. Thus, there are many trades 
of an offensive character that necessarily must be 
carried on, and as to which it would be a detriment to 



(/) Hich V. Basterfield, i C. B. 783. 
((/) Russell Y. Shenton, 3 Q. B. 449. 

(/() For numerous instances of acts that will amount to nuisances the 
student is referred to Addison on Torts, ch. ir. sec. 1, pp. 161-193. 
(0 St. Helen's Smelting Co. v. Tippiiuj, 11 H, L. C, 650. 
(A) See also hereon, Broom's Corns. 70S. 
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the public were they not followed ; but that fact does 
not at all justify a person in establishing such a trade 
where it prejudices another Q), he must seek out 
another place where he can carry it on without doing 
injury to others. And if a person comes to a place Although a 
where a nuisance is existing, he has as equal a right to to"a™nis°a"ce 
his legal remedies in respect of that nuisance as if he he stiU has a 
had been there first, and the nuisance had been after- [t^ahated. ^^'^ 
wards established (m). 

Nuisances are divided into two classes, viz. : Nuisances may 

be either 
public or 

1. Public nuisances, which are acts that affect the private. 
public at large, e.g., the digging of a ditch in a public 
road, or the causing of a great smoke ; and 

2. Private nuisances, which are acts that affect only 
some particular individual or individuals, and not the 
public at large, e.gr., an offensive smell which only 
penetrates to the next house, or a noise only affecting a 
neighbour. 

There are very material differences in the remedies Differences 
in the case of a public and a private nuisance. A public !'^*^J''^'^° *^^^'" 

^ , ^ , .t^ in the remedy 

nuisance being a public wrong, affecting the community in respect of 

at large, a public remedy is applied to it, and (except * "^'"' 

in the case presently mentioned) a private remedy does 

not exist. The remedies for a public nuisance are two. The remedies 

viz.. Indictment and Information. An indictment is a Ij'^p^^fj^''' " 

written accusation laid against one or more persons of nuisance a]e 

a crime or misdemeanor preferred to and presented Jnforl^ti'on'!"'' 

upon oath by the grand jury (n), and there are many 

cases of public nuisances in which an indictment is the 

strictly proper course, e.ff., the keeping of gunpowder 



(0 Bamford v. Turnley, 31 L. J. (Q.B.) 286 ; Stockport Waterworks Co. 
V. Potter, 31 L. J. (Ex.) 9. 

(m) Per Byles, J., ffole v. Barrmo, 27 L. J. (C.P.) 208. 
(n) Brown's Law Diet. 186. 
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in large quantities in close proximity to populous 
neighbourhoods, the blocking up of or other injury to a 
public road, the keeping of a disorderly house, indecent 
bathing, or the carrying of persons infected with con- 
tagious disorders through the public streets in such a 
way as to endanger the health of the public (o). An 
information is a process preferred in the name of the 
Attorney-General or Solicitor-General for the purpose 
of restraining on behalf of the public the commission 
or continuance of some public injury, and is a remedy 
frequently resorted to in the case of ordinary public 
nuisances. 



The remedy 
in respect of 
a private 
nuisance is 
an action. 



As to a private nuisance, however, it is no offence 
against the public but only against a private individual, 
and, therefore, there is no public remedy, but a private 
one, in respect of it. This private remedy is exercised 
by bringing an action in which the plaintiff may 
simply seek damages for the injury that has been 
done to him by the commission of the nuisance, or 
he may seek an injunction to restrain the commission 
or continuance of the nuisance, or he may seek both, 
that is to say, damages for the injury already done him, 
and an injunction to prevent the continuance of such 
But a person injury (p). If, however, a person has stood by for 
maybe barred gQ^g j;ime and acquiesced tacitly or otherwise in the 

by his laches. i • n • 

doing of some act which constitutes a nuisance — e.^., if 
he stand by and sees a building completed which he 
knows is being erected for the purpose of carrying on 
an obnoxious trade amounting to a nuisance — he will 
lose his right to an injunction, though it would be 
otherwise were he not aware that the act would consti- 
tute a nuisance, or if the nuisance exceeded what he 



by 



(o) See Addison on Torts, 218, 219. 

(p) Formerly it would usually have been an action for damages at law, 
or an injunction to prevent the injury in equity. Now, in consequence 
of the changes in practice by the Judicature Acts, 1873 and 1875, the 
process will in either case be equally by an action in the High Court of 
•Justice. 
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had reasonable grounds for believing it would amount 
to (q). 

It has been mentioned (r) that there is one case in where a 
which a private remedy will lie in respect of the com- pi''™t« person 

^ ^ 'J ^ ■*■ , may mamtain 

mission of a public nuisance, and that case is where an action in 
although it is a public nuisance, yet it more pre- ^''f.^b^i'j'^ 
judicially and injuriously affects some individual or nuisance, 
individuals than the public at large ; for in this case, as 
the public remedy only lies for the public at large, the 
individual or individuals so particularly affected may 
bring an action or actions in respect of the special 
injury done to him or them. This is well shown by a 
case commonly known as the Clapham bell-ringing 
case (s). There the plaintiff resided in a house ad- Soitau v. 
joining a Eoman Catholic chapel of which the defen- ^^ ^^''^■ 
dant was the priest. The defendant had caused to be 
rung at various times during the day peals of bells for 
devotional and other purposes connected with such 
chapel, and the noise was so great as to materially 
inconvenience not only the plaintiff but the public at 
large in the parish ; the ringing was in fact a public 
nuisance. The plaintiff sought an injunction against 
the ringing, and it wag objected that it being a public 
nuisance he could not come as an individual and restrain 
it ; but it was held that although that was certainly 
the rule as regarded public nuisances generally, yet here 
the plaintiff, as a person residing close to the nuisance 
and therefore more prejudiciously affected than the 
public at large, was entitled to an injunction. 

Besides the before-mentioned remedies by legal pro- Abatement 
cess there is yet another course that can sometimes be "^ ^™^^^<^^^- 
taken by a person affected by a nuisance, and that is the 
abatement of it, which may be defined or described as 



(f/) Addison on Torts, 216. 

(f) Ante, p. 257. 

(s) Soitau V. Pe Held, 2 Sim. (N.S.) 13,3. 

S 2 
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a remedy by the act of the party, consisting in the 
A public removal and doing away of the nuisance. Here again 
crroniybe i^ another difference between a public and a private 
abated where nuisance, for in one of the former kind it can only be 
affects 'the*' ^ abated where it does the person abating it some special 
abator. and peculiar harm {t), but in one of the latter kind the 

person prejudiced has always the right of abating it (m). 
Thus, in the case of an obstruction placed on a public 
road, strictly speaking- a private person has no right to 
remove it unless he requires to pass that way, and then 
as it does him a special and peculiar injury he may ; 
but in the case of, say, the erection of a spout discharg- 
ing water on to a person's land, there, as that is a 
private nuisance only affecting that person, he has a 
right to remove it. 

The abatement The abatement of a nuisance must, however, be done 
must^brdone pe£ceably and without danger to life or limb ; so that 
peaceably. although if a house is wrongfully built on another's 
land (which will constitute both a trespass and a 
nuisance), the person affected is justified in pulling 
it down, yet he cannot do so if individuals are actually 
Notice usually in the house at the time (x). And if to abate a nui- 
beforreaterins; sance it is necessary to enter on another's land, notice 
oa another's must be givcn to the occupier of such land requiring 
a^nulsance.^ '^ ^™ ^^^^ *° rcmove it (y), unless it is of such a kind as 
to render it positively unsafe to wait, when an im- 
mediate entry will be perfectly justifiable (z), provided 
it is made peaceably, or at the most with as little violence 
A person may as is neccssary under the circumstances. And although 
anothe™ imds * P^i^^on may be justified in entering on another's lands 

to prevent a 

nuisance. — — — 

(0 Mai/oi- of Culchestor v. Bruuk, 7 Q. B. 339. The law stated in the 
text is, however, subject to the various statutory powers which have now 
been given for the abatement of public nuisances in particular oases. The 
chief of these statutes are specified in Addison on Torts, 194-. 

(m) Earl of Lonsdale v. Nelson, 2 B. & C. 302. 

(.c) Perry v. Fitzhowe, 8 Q. B. 757. 

(!/) Ibid. 

(j) Per Bfist, J., Lonsdale v. Nelson, 2 B. & C. 311. 
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to abate, he is not justified in so entering to prevent 
the commission of a nuisance (a). 

Waste may be defined as some act committed by a in. Waste. 
limited owner of an estate exceeding the right which Definition, 
he has therein ; it does not appear to be strictly correct 
to say that it is some act which tends to the deprecia- 
tion of the inheritance, nor to say that it is some havoc 
or devastation, for (as will be presently noticed (b) ) an 
act which does not really injure the property, but on 
the contrary improves it, may yet amount to waste. 
As to who are liable for waste, tenants for life, for years, Persons liable 
at will, or at sufi'erance are ; but a tenant in tail is not, ^°^' ^^^''=- 
because he can at any time bar the entail and make 
himself absolute owner of the property, unless he be a 
tenant in tail after possibility of issue extinct, and 
then, as he cannot bar the entail, he is liable for that 
kind of waste called equitable waste. A tenant in fee 
simple is of course not at all liable for waste, unless, 
indeed, he be a tenant in fee with an executory devise 
over (c). 

Waste is divided, with reference to the nature of the Different kinds 
acts done, into two classes, viz. : "^ waste. 

1. Voluntary waste ; 

2. Permissive waste. 

And it has also been commonly divided, with reference 
to the remedy in respect of it, into two other classes, 
viz.: 

1. Legal waste; 

'2. Equitable waste. 



(a) See further as to Abatement of Nuisances, Addison on Torts, 194- 
201 ; Broom's Corns. 220-222. 

(6) Post, p. 262. 

(c) As to the different kinds of tenancies above mentioned, and the 
powers of such tenants in respect of waste and otherwise, see Williams on 
Real Property. On the subject of waste generally, see also Lewis Bowks' 
Case, Tudor's Conveyancing Cases, 27, and the notes thereon. 
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Distinction 
between 
voluntary and 
permissive 
waste. 



And though now, in consequence of the Judicature Act, 
1873, as will be presently noticed {d), there is no 
further distinction in the remedy, yet the names of 
legal and equitable waste will undoubtedly continue to 
be used, at any rate for a Tery long time. 

Voluntary waste is where the waste consists in the 
active doing of something, whilst permissive waste is a 
mere passive act. Thus, instances of the former would 
be the pulling down of a house or premises, the cutting 
down of a tree, the opening of new mine.^ or gravel- 
pits, or the turning of ancient meadow land into arable 
land ; the latter would be the suffering a house or 
premises to go to ruin through lack of due repairs. 
All the instances above given of voluntary waste neces- 
sarily tend to the depreciation of the inheritance, and 
amount to havoc or devastation, but voluntary waste 
may be committed though it does no real injury to the 
inheritance or even improves the estate (e) ; thus, for 
instance, the limited owner of a house, as for life or for 
years, has no right to pull it down and rebuild it, or to 
materially alter it, even though such rebuilding or 
alteration may really be an actual benefit by increasing 
the value of the property. 

Waste by fire. If a fire takes place and the premises are thereby 
burnt down or injured, this will be waste if either done 
wilfully by the limited owner or his servants or agents, 
or through his or their negligence (/). 



To constitute 
voluntary 
waste the act 
need depre- 
ciate the pro- 
perty. 



The remedy 
for waste. 



For all ordinary acts of waste, the person injured 
thereby had his remedy at law for damages, and in 
equity for an injunction either to restrain threatened 
waste or the continuance of waste already commenced ; 
and by the Common Law Procedure Act, 1854 {g), 



{d) Post, p. 263. 

(e) Addison on Torts, 257, and see notes to Lewis Bowles' Cise, Tudor's 
Conveyancing Cases, 27. 
(/) Addison on Torts, 256. 
Ifj) 17 & 3.S \'irt. c. 125, =. 7;i. 
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power was also given to the courts of common law to 
grant an injunction, and by a still later Act (h) power 
was given to the courts of equity to award damages. 
Now under the provisions of the Judicature Act, 1873 (i), 
the remedy for either an injunction or damages, or for 
both, is by action in any division of the High Court of 
Justice. 

Now as to the other division of waste, viz., legal and Distinction 
equitable. Waste was said to be legal when there was and^rauitaMe 
a remedy at law for it, and therefore all ordinary cases waste. 
of waste are, whether voluntary or permissive, equally 
legal waste. But waste was said to be equitable when 
it was only recognised as waste and relieved against in 
equity. It occurred in this way : If an estate was 
given to a limited owner expressly without impeach- 
ment for waste, at law he was allowed to commit with- 
out restriction any act of waste he chose, this being 
indeed strictly according to the manner in which it 
was given to him, but in equity, notwithstanding it 
was so given, the Court would interfere to prevent the 
pulling down of the family mansion-house or the 
cutting down of ornamental timber, such acts being 
considered by the Court to be either malicious, extrava- 
gant, or humoursome, and this was called equitable 
waste. As to the remedy in this case, the distinction Provision of 
is certainly now done away with by the Judicature '{'^^"^fo^r 
Act, 1873 (Jc), that statute providing (1.) that " an to equitable 
estate for life without impeachment for waste shall not '"^^^■ 
confer or be deemed to have conferred upon the tenant 
for life any legal right to commit waste of the descrip- 
tion known as equitable waste, unless an intention to 
confer such right shall expressly appear by the in- 
strument creating the estate." This provision arises 



(h) 21 & 22 Vict. c. 27. 
(0 36 & 37 Vict. c. 66. 
(k) Ibid. 
(0 Sec. 25 (2). 
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naturally from the union eifected by the Act of the dif- 
ferent courts, for it would haye been an anomaly to have 
allowed a remedy for this kind of waste to have existed 
in the Chancery Division of the present High Court of 
Justice and not in the other divisions, and therefore 
now, whatever is the nature of the waste committed, 
the action in respect of it can be commenced indis- 
criminately in any division of the High Court, but, 
notwithstanding this, wrongful acts committed by 
limited owners holding without impeachment for waste 
would yet appear to be properly described as equitable 
waste (m). 

It was stated at the commencement of the present 
chapter that trespass, nuisances, and waste were the 
most ordinary and important of torts affecting land, 
and of these instances might be enumerated and dwelt 
upon to great length, but to do this is not the object 
of the present work, neither does space permit. The 
student will also have noticed that various points 
touched upon pertain more especially to conveyancing 
and the law of real property, and such matters have 
therefore been considered as cursorily as possible. 



(m) As to equitable waste, see Garth v. Cotton, 1 White and Tudor's 
Equity Cases, 697, and the notes thereon. 
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CHAPTEE III. 

OF TORTS AFFECTING GOODS ANB OTHEE PERSONAL PKOPEKTY, 
AND HEREIN OF THE TITLE TO THE SAME. 

ToETS to goods and other personal property mainly Torts to goods, 
come under one of two divisions, viz. : (1) Trespass, under°Sie 
which is called trespass de bonis asportatis ; and (2) heads of tres- 
Conversion. The former may be defined as the wrongful ^Ipgrtatis^ox 
meddling by a person with the goods of another, either conversion. 
by removing them or otherwise dealing with them («) ; 
and the latter as the removal by a person of goods 
from the possession of another with the design either 
of depriving that other of them, or of exercising some 
dominion or control over them for his own benefit or 
the benefit of some third person (o). 

We will consider these tortious acts in the following Mode ofcon- 

-mo Y • sidering torts 

*' ' to goods, &c., 

adopted in 

1. The title necessary to enable a person to sue in ""^ 'chapter. 
respect of a tort. 

2. The distinction between trespass and conversion, 
and particular cases of each. 

3. Jiietification of the tortious act. 

4. Some miscellaneous points connected with the 
subject. 



(ra) Sec Addison on Torts, 318, 319. 
(o) Ibid. 320. 
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I. Title. The mere fact of a person having goods in his pos- 

session generally raises a presumption that they are 
Possession his property, and that he has a perfect title to them, 
raises a ^j^^ ^ dispose of and deal with them to the 

presumption ^ t j* n 

of title. fullest extent ; and generally speaking the mere fact of 

bare possession constitutes a sufficient title to enable 
the party enjoying it to maintain an action against 
a mere wrongdoer (p) ; but this is not always so, for 
a person may have possession of goods, and yet have 
no real title to them, or an imperfect one. 

As to stolen As to stolen goods, the thief naturally has no good 

^°° ^' title to them, and the law is (except in the case of bills 

of exchange, promissory notes, and other negotiable 

instruments (g) ) that he can give no title to them ■ 

except by a sale in market overt (i.e., open market), 

and not even then if the thief is prosecuted to convic- 

what is meant tiou. By a Sale in market overt is meant selling goods 

overt?' '^ ill open market as opposed to selling them privately. 

In the country, the market-place or piece of ground 

set apart by custom for the sale of goods, is in general 

the only market overt there; but in London and in 

other towns, when so warranted by custom, a sale in an 

open shop of proper goods is equivalent to, and in fact 

The advantage amouuts to, a Sale in market overt (r). This advantage 

market overt of a Sale in market overt existed at common law (s), 

existed at and is of material importance, enabling as it does a 

person to give a good title to goods where he could not 

have done so by a private sale of them ; but it must 

also be carefully borne in mind, as stated above, that 

there is one case in which even this kind of sale by a 

wrongful owner will not have this effect, it being 



(p) 1 S. L. C. 358 ; per Lord Campbell, C.J., in Jeffries v. Great 
Western Sij. Co., 5 E. & B. 805. 

(g) As to which, see ante, pp. 130, 131, and the case of Miller v. Race 
there referred to. 

(r) Brown's Law Diet. 226, 227. 

(s) See the case of Market Overt, Tudor's L. C. Mar. Law, 713, and also 
bCe Cnnw v. London Dock Co., 33 L. J. (Q.B.) 224. 
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provided by, statute (t) that where a person shall be 24 & 25 vict. 
prosecuted for a felony or misdemeanor in respect ''•'''• 
of goods or other personal property on behalf of the 
owner or his representatives, and shall be convicted 
thereof, the property in respect of which the offence 
is committed shall be restored to the owner or his 
representative, and the Court before whom the cri- 
minal offence is tried may order their restoration. It 
has, however, been decided that this power given to 
such Court is not exclusive, but only cumulative, and 
that the effect of the Act is to revest the right of pro- Effect of this 
perty and of possession in the owner or his represen- 
tative without any such order, so that he has a right to 
require the person having possession of the stolen pro- 
perty to deliver it up, and if he does not do so, to sue 
him for it (u). And further, on the effect of this Act, a 
very recent case may be noticed, in which it was decided 
that although on conviction under the before-mentioned 
Act, the property in goods revests in the owner, yet it 
only revests on the conviction, and the property does 
not relate back to a period previous to the conviction, 
so that the defendants having bought goods bond fide of 
the person convicted, and sold them again before con- 
viction, were held not to be liable to the plaintiffs (the 
owners), for the proceeds of the sale of the goods {x). 



And as to one particular kind of property, viz., a Special pro 

visions as t 
sale of a horse. 



horse, it is expressly provided that even although ^'5'°°^ '^^ *" 



bought in market overt, a sale of it will confer no 
further title than the vendor had, unless it has been 
exposed there for sale for an hour between ten in 
the morning and sunset, and also the price, colour, 
and marks of it, together with the names, descriptions, 
and abodes of the buyer and seller, have been taken 
down by the book-keeper ; and even if these formalities 



(0 24 & 25 Vict. c. 96, s. 100, re-enacting 7 & 8 Geo. 4, u. 29, s. 57. 
('/) Scattergood v. Sykestcr, 19 L. J. (Q.B.) 447. 
(x) Lindsnij v. C'undij, 45 L. J. (Q.B.) 381. 
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are complied with, if the horse has been stolen, the 
rightful owner may at any time within six months 
after the sale recover it, on tendering to the person 
possessed of it the price he has bond fide paid for it (y). 

Rights of a A person who has found goods does not acquire any 

finder of good . absolutc title by such finding, but he does acquire a 
qualified title that will be good against all the world 
except the rightful owner or his representatives. This 

Jriiion/ V. was decided in the important case of Armory v. 

Deiamirie. Delamirie (z). There the plaintiff, a chimney-sweeper's 
boy, had found a jewel, and taken it to the shop of the 
defendant, a goldsmith, to know what it was ; he there 
delivered it to the defendant's apprentice, who, under a 
pretence of weighing it, took out the stone, and the 
master, the defendant, ofi'ered him, the plaintifi', three- 
halfpence for it. On his refusing to accept this, and 
requiring to have the jewel back, the socket was deli- 
vered back to him without the stone, and this action 
was brought in respect of the wrongful conversion, for 
the recovery of the jewel, or for damages. It was 
objected that the plaintiff had no title to enable him to 
sue in respect of the wrongful conversion, but the Court 
decided that he might do so, as though he had no abso- 
lute title to it, yet he had a title against everyone but 
the rightful owner. So also where a person picked up 
a parcel of bank notes in the defendant's shop, and 
temporarily deposited it with the defendant to restore 
to the true owner when he was ascertained, and no 
owner appeared to claim them, it was held that the 
original finder might recover them from the defen- 
dant (a). These cases illustrate the rule already stated, 
that bare possession is generally sufiicient title as 
against wrongdoers. 

Treasure- Any mouey, coin, gold, silver, plate or bullion found 

trove. 

(y) 2 & 3 P. & M. ^. 7 ; 31 Eliz. c. 12. 

(«) 1 S. L. C. 357 ; 1 8trange, 504. 

(«) Bridjjes v. HavikcswoHh, 21 L. J. (Q.B.) 75. 
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(trouve) in the earth or sea, the owner whereof is un- 
known, is called treasure troye. The property therein, 
and the title thereto, under different circumstances, 
vests either in the Crown, the lord of the manor within 
whose limits it is found, or the finder (b). 

A person purchasing goods from one against whom a A judgment 
judgment has been signed gains a perfect title to such ti°f ^fj'Jg l^^'^^ 
goods unless they are actually taken in execution, or goods. 
he has, at the time of acquiring his title, notice that a 
writ of execution is lying unexecuted in the hands 
of the sheriff, under which the goods might be seized (c). 
A person purchasing goods from one who has been 
actually adjudicated a bankrupt can gain no title to 
them, nor can he after an act of bankruptcy and before 
adjudication, unless he has bought them iondfide without 
notice of the act of bankruptcy (d). 



In animals of such a nature as horses, cows, sheep. Property in 

jiuim; " 
fibh. 



&c., a person may of course haye an absolute property, '""maisand 



but in animals of a wild nature and not ordinarily in 
man's dominion, called animals ferse nature, he can 
only gain a qualified property, as by taming them, or 
their being on his land, or their being so young as not 
to be able to get away, or by reason of his being pos- 
sesssed of a forest, chase, or rabbit-warren. Also in 
fish a person may gain a title by harpooning or hooking 
them (e). 

Where a person leases his lands to another without Property in 
reserving the game, it belongs by the common law to foT k'ssent 
the tenant ; but by the principal Game Act (/), it is common law, 
provided that in all cases of tenancies existing before "' °°' "'"''■' 
the passing of that Act (^), the landlord shall have the 

(b) Brown's Law Diet. 364, 365. 

(c) 19 & 20 Vict. u. 97, =. 1. 
Id) 32 & 33 Vict. c. 71. 

(«) Addison on Torts, 334, 335. 
(/) 1 & 2 Wm. 4, 0. 32. 
(,9) 5 Oct. 1831. 
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right to the game except such right has been expressly 
granted or allowed to the tenant, or a fine shall upon 
the granting or renewal of the lease have been taken (h). 
Under this Act the occupier for the time being of lands 
has the sole and exclusive right of killing and taking the 
game upon the land, unless such right be reserved to 
the landlord or any other person. Where any land- 
lord has reserved to himself the right of killing game 
upon any land, it is lawful for him to authorize any 
other person or persons who shall have obtained an 
annual game certificate to enter upon such land for the 
purpose of pursuing and killing game thereon (i). 



II. Distinction 
between 
trespass to 
goods and 
conversion of 
goods. 



The distinction between the wrongful acts of trespass 
and conversion somewhat appears from the definitions 
already given of each of those acts (k), and it is well 
shown in the following passage from Mr. Addison's 
work on Torts. It is there stated (l) : " If a man who 
has no right to meddle with goods at all, takes them 
and removes them from one place to another, an action 
may be maintained against him for a trespass, but he 
is not guilty of a conversion of them unless he removed 
the goods for the purpose of taking them away from 
the plaintiff, or of exercising some dominion or control 
over them for the benefit of himself or of some other 
person. Thus, where the plaintifi' and defendant, who 
were porters on the Custom House quay, had each small 
boxes in a hut on the quay for storing small parcels of 
goods until they could be put on board ship, and the 
plaintiff placed some goods in the hut in such a manner 
that the defendant could not get to his box without 
removing them, which he accordingly did, but forgot to 
put them back again, and the goods were lost, it was 
held that the defendant had a right to remove the 
goods, and so far in no fault ; but as he had not returned 



(A) 1 & 2 Wm. 4, u. 32, s. 7. 

(0 Sec. 11. 

(A) Ante, p. 265. 

(0 P.age 320. 
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them to the place where he found them, there might he 
ground for an action for a trespass in meddling: with 
them, hut that there was no conversion of them, as the 
defendant had not in anywise disturhed the plaintiff's 
dominion or ownership over the property." Prom this 
the distinction between these two torts is very mani- 
fest, and it will be noticed that the conversion of goods 
is an act going beyond a mere trespass to them. 

Numerous instances of trespass might be given ; instances of 
thus in the case of carriers of goods dealing wrongfully ^''^^^^^^ '° 
with the goods they are conveying, or innkeepers, here 
are common cases of trespass for which an action will 
lie (m). So also if a wrongful distraint is made on 
goods, this is a trespass (n). 

If one person lends out to another or gives to another Duty of 
to carry any article of a highly dangerous character, fn^^an'^eraus' 
or which, though not naturally dangerous, has yet such goods to be 
defects as to make it dangerous, of which fact he is or ^""fjf' "^ 
ought to be aware, he is liable to any injury done to animals which 
property thereby (o). And any person who keeps ^J/fj^?^^y, 
animals or other creatures which may escape and do 
injury to property, is liable for any injury occasioned 
by them (p), for it is the duty of the owners to keep 
such creatures with special care, so that they may do 
no injury. 

In the case of creatures which are by their very injury by 
nature likely to do iniury, the owner is always liable '''^™<='0"8 

'' -^ '' , *' animals, and 

for any damage done by them ; but in the case of animals animals not 
not of such a character, to make a person liable for °^'"™i'y 

' -t^ lerocious. 



(m) See as to Carriers, ante, p. 91, et seq. ; as to Innkeepers, ante, p. 
97, et seq. 

iji) As to which, see ante, p. 63, and Semayne's Case there referred to ; 
also as to when a person will be a trespasser ab initio, see ante, pp. 64, 65, 
and the Six Carpenters' Case there referi'ed to. 

(o) Blakemor v. Bristol and Ereter Ry. Co., 27 L. J. (Q.B.) 167. 

(jo) Rijlanrls v. Fletcher, L. R. 3 H. L. Cas. 330. 
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injuries to property done by them, a previous scienter 
or knowledge of the creatures' mischievous propensities 
must be shown. This is shown more particularly with 
regard to injuries to the person {q), but it has also 
application to injuries to personal property. On the 
above principle, therefore, that the scienter of the owner 
must be shown, it was formerly held that if a man's 
dog strayed and trespassed on another's land, and 
injured, by biting or worrying or otherwise, that other's 
sheep or cattle, unless the owner could be proved to 
have known that his dog had previously so acted, he 
was not liable, because it was said the worrying and 
killing of sheep is not in accordance with the ordinary 
instinct and nature of the animal (r). The contrary is 
however now the law, it being enacted (s) that "the 
owner of every dog shall be liable in damages for injury 
done to any cattle or sheep by his dog ; and it shall 
not be necessary for the party seeking such damages 
to show a previous mischievous propensity in such dog, 
or the owner's knowledge of such mischievous propen- 
sity, or that the injury was attributable to neglect 
on the part of such owner " ({). Damages, where not 
exceeding £5, are under the provisions of this Act 
recoverable summarily before a justice or justices in 
petty sessions. It will be noticed that the words used 
in the Act are injuries to "cattle and sheep" only, so 
that as to injuries to animals not coming under 
those designations, or to other personal property, the 
rule as to the necessity of the scienter of the owner 
still remains law, e.g., in the case of an injury done 
by one dog to another, this must be proved. It 
has, however, been decided (certainly as it would 
appear giving a somewhat extended meaning to the 



(g) See this noticed in chapter vi. " Of Torts arising particularly from 
negligence," post, p. 327. 
(r) Addison on Torts, 23. 
(s) 28 & 29 Vict. u. 60. 
(0 Sec. 1. 
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word), that the term " cattle " in the Act does include 
horses (m). 

The doctrine of scienter in relation to injuries to The doctrine 
animals has been held not to be applicable to cases where doernotlppiy 
there is an independent obligation by contract to take when there is 
reasonable care ; so that where the plaintiff entrusted existing by 
the defendant with a colt to take care of, and the de- contract. 
fendant put it in a field near to where he kept a bull, 
and the bull gored the .colt, it was held that the 
defendant was liable although he had no scienter of 
the bull's Ticiousness, and in fact had always believed 
it to be a perfectly gentle animal {x). 

It has been stated that in creatures ferm naturm a 
person can only gain a qualified property, and it follows 
that at times they may be the property of one man 
and at other times the property of another. To kill or injuries to 
otherwise injure a wild animal on another person's land ■"''** animals. 
is a wrongful act in the nature of a trespass to his 
goods, for he has a qualified property in them ratione 
soli, but after they have left such person's lands, then, 
his property in them ceasing, it is no trespass (y). 
It also follows that though such creatures may be a 
man's property whilst on his lands, yet if they leave 
his lands and do injury to his neighbour's property he 
is no trespasser, for he has then no property in them. 
Therefore, though a person encourages the growth and 
propagation of wild rabbits on his estate, or of pigeons, 
and the rabbits or the pigeons escape and do injury, yet 
he is not liable ; but the person on whose lands they 
come has a perfect right to kill them (z). 

Although a person is not liable as a trespasser for if a dog of a 

mischievous 

propensity 

strays and does 

(«) WrigJdy.FearsonL niQB. 582. , . owner'ish'able. 

(x) Smith V. Cook, 45 L. J. (Q.B.) 122, 
(y) Williams on Personal Property, 21. 
(«) Addison on Torts, 267. 
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his dog straying on to his neighbour's lands (a), yet if 
it be of a peculiarly mischievous propensity which is 
known to him, he is liable for any injury it may do to 
his neighbour's property (6) ; and if a dog whose nature 
it is to destroy game, or who has been trained for that 
purpose, strays on to another's land and does injury in 
that way, the owner is liable in respect of all such 
injury (e). 



It is a tortious 
act to kill or 
injure another 
man's dog 
or cat, 



To kill or injure any creature the property of another 
is a tortious act, for which the person so killing or 
injuring will be liable, even although the creature be 
only a dog or a cat. And it will also be a tortious 
act to kill the dog of another, although it is actually 
known to be of a ferocious disposition, and is found 
going at large ; unless, indeed, it is actually attacking 
a person at the time when it is killed (d). 



Even though 
it is straying. 



Injury done 
by traps. 



A person is not justified in killing his neighbour's 
dog or cat which he finds on his land unless the animal 
is in the act of doing some injurious act which can only 
be prevented by its slaughter (e). And it has been 
held that if a person sets on his lands a trap for foxes 
and baits it with such strong-smelling meat as to 
attract his neighbour's dog or cat on to his land to the 
trap, and such animal is thereby killed or injured, he is 
liable for the act, though he had no intention of doing 
it, and though the animal ought not to have been on 
his property (/). 



Instances of 
conversion. 



Numerous instances might also be given of conver- 
sion, e.ff., the appropriation of goods by a bailee, or 
where one finding anything refuses to give it up to the 



(a) See ante, p. 263. 

(6) Addison on Torts, 267. 

(c) Sead v. Edwards, 17 C. B. (N.S.) 245. 

Id) Addisoi) on Torts, 192. 

{e) Ibid. 319. 

If) Toimsend v. Wathen, 9 East, 277. 
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real owner on demand made ; or where a tenant severs 
fixtures from the premises of which he is tenant and 
appropriates them to his own use. On " conversion " 
the student is again referred to the distinction already- 
noticed between it and a simple trespass (g). 

A person can be guilty of an act of conversion by his Conversion 
agent ; and the ratification of a prior act of conversion "''agent'I act, 
originally unauthorized will amount to a conversion by and cron by 

ji ,'n • -1 • 1 1 i_i 1 * ratification. 

the person so ratilymg it, provided the person doing 
the act professes at the time to be doing it as his agent, 
and this is an ordinary doctrine applying not merely to 
conversion, but to other matters generally (h). Thus 
if A. meddles with the goods of B. and takes them away, 
professing to act in so doing for C, who gave him no 
instruction or authority to do so, but 0. afterwards ac- 
knowledges and ratifies the act, it amounts to his con- 
version. But, in order to make a ratification have 
this effect, it must be with the full knowledge, of the 
nature of the act committed, or with an intention to 
adopt that act at all events (i), so that where a land- 
lord gave a broker a warrant to distrain for rent, and 
the broker took away and sold a fixture and paid the 
proceeds to the landlord, who received them without 
inquiry, but yet without any knowledge of the broker's 
irregularity, it was held that no such authority 
appeared as would sustain an action against the land- 
lord (k). 

If a person unlawfully meddles with and takes away when a 
the goods of another, an act of conversion is at once demand is 
committed, and an action for such conversion may enable a 
be maintained immediately against him. But if goods P'^^'f ° '" 

T 1 p n • in • maintain an 

come to a person s hands lawfully, m the first instance, action for 
and he detains them, here, to enable the owner to main- conversion. 

(g) Ante, p. 265. 

(A) See 1 S. L. C. 362, 363 ; and see as to ratification of an agent's act 
generally, ante, p. 102. 
(e) Ibid. 364. 
(ky Freeman v. Sosher, 13 Q. B. 780. 
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tain an action for conversion, he must first make a 
demand for such goods, and then, on refusal to deliver 
them, he may sue for the conversion (J). This demand 
for, and refusal of, the goods furnishes evidence of 
a conversion of them either then or at some time 
previously (m). 

There are, however, some cases in which a person is 
justified in refusing to deliver up goods in his posses- 
sion though he is not the owner of them, and in which 
his refusal will not render him guilty of a conversion. 
Thus, if goods are deposited in a person's hands for 
another, but subject to a certain charge in some third 
person's favour, here the depositee is justified in 
refusing to deliver the goods over to the owner of 
them until he has ascertained whether such charge 
does or does not exist. And, of course, with stiU 
greater force, if the depositee has himself some claim 
in the nature of a lien, he is justified in retain- 
ing the goods until such lien is satisfied. If, how- 
ever, the Hen is disputed, and the owner brings an 
action to recover the goods, he can, under the Judi- 
cature Act, 1875, at once obtain possession of them on 
paying into court the amount of the lien to abide the 
result of the action (n). And if a person has goods of 
another and leaves them with his servant, and demand 
of them from the servant is made by the owner, here 
the servant is justified in refusing to deliver them up 
until he has had an opportunity of receiving his 
master's instructions upon the subject (o). 



Interpleader, Where a persou is in doubt which of two or more 

what it IS, &c. pgj-sons demanding goods of him is the true owner to 

whom he ought to deliver them, the course open to him 



(J) Thorogood v. Robinson, 6 Q. B. 772. 
(m) Wilton v. Girdlestone, 5 B. & Aid. 847. 
(n)) .38 & 39 Vict. c. 77, Order LH. i. 6. 
(o) Addison on Torts, 325-327. 
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is to interplead, that is, take certain steps to have 
it decided between those parties which of them is the 
one entitled. There was always a process of inter- 
pleader in equity, but this necessitated the person 
in doubt filing a bill there, so that, if an action was 
brought against him by one of the parties, and he 
did not know whether that person or the other was 
entitled, his only course to obtain relief was to file 
a bill of interpleader. An Act was therefore passed, i & 2 Wm. 4, 
known as the Interpleader Act (p), which provides that "■ ^^" 
upon application by a defendant in an action of assump- 
sit, debt, detinue, or trover, showing by affidavit that 
he himself claims no interest in the subject-matter of 
the suit, but that he believes or supposes it to be in 
some third person, that he does not in any way collude 
with such third person, and that he is ready to bring 
into court, or pay, or dispose of the subject-matter of 
the action as the Court may direct, the Court may 
order the third person to appear and maintain or 
relinquish his claim, and in the meantime stay pro- 
ceedings in such action (q). The Act also contains a 
special provision as to interpleader, in the case of 
sheriffs and other officers seizing goods in execution of 
legal process, providing that upon a claim being made 
by a third person to the goods seized the sheriff or other 
officer may at once make an interpleader application to 
the court from which the process has issued (r). After 
this it was provided by the Common Law Procedure 
Act, 1860 (s), that interpleader might be granted though 
the titles of the claimants had not a common origin. 

On this subject, the Judicature Act, 1875, now Provision of 
provides as follows: "With respect to interpleader, ^^^^^'^^g^^'j^'^^ 
the procedure and practice now used by the courts of interpleader. 



(;)) 1 & 2 Wm. 4, c. 68. 

Iq) Sec. 1. 

()•) Sec. 6. 

(s) 23 & 24 Vict. c. 126, ss. 12-18. 
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III. Justifica- 
tion. 

Instances of 
justification 
given in 
Addison on 
Torts. 



common law under the Interpleader Acts, 1 & 2 
Wm. 4, c. 58, and 23 & 24 Vict. c. 126, shall apply to 
all the divisions of the High Court of Justice " (t). 

There may be many cases which justify the com- 
mission of a trespass to goods, as has incidentally 
appeared in some of the foregoing remarks. " If a 
man's goods and chattels obstruct me in the exercise of 
my right of way, I have a right to remove them. If 
he places a horse and cart in the way of the access to 
my house, or before the door, so that I cannot drive up 
to it, I have a right to lay hold of the horse and lead 
him away, and, if necessary, to whip him to make him 
move on. So if a person's goods are placed on my 
ground I may lawfully remove them ; and if his cattle 
or sheep come upon my land I may chase them and 
drive them out " (m). AU these form instances of the 
justification of a trespass. 



Wlien justifi- 
able to kill 
another's 
animal. 



It is perfectly justifiable to kill a naturally ferocious 
animal which is found at large, e.g., a lion or a tiger, 
but this does not extend to justify a person killing a 
ferocious dog simply found at large (x). But it is 
perfectly justifiable for a person who is attacked by a 
dog to kill it in self-defence, or to kill it when it is 
chasing sheep and cattle, and they cannot be preserved 
without (y). 



Detention of It is justifiable for the police to detain any dogs 
?a°iSe'^°o™1iei'r ^ound at large without an owner, and if any dog is of 
destruction, an actually dangerous disposition, application may be 
made to justices, who may order it to be destroyed (z). 



Cases in which a person is justified in refusing to 



(t) 38 & 39 Vict. o. 77, Order I. 

(u) Addison on Torts, 319. 

Ix) Ante, p. 274. 

(i/) Ibid. 

(4 34 & 35 Vict. >;. 56. 



r. 2. 
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give up goods, though belonging to the person making 
the application for delivery to him, have already been 
mentioned (a). These cases cannot be called the justi- 
fication of a conversion, but rather cases in which acts, 
though apparently constituting a conversion, do not 
actually amount to it. So also with regard to the 
justification of a trespass, perhaps those cases would 
be more correctly described as cases in which acts, 
though apparently constituting a trespass, do not 
actually amount to it. 

Although a person does what is apparently an un- An act done 
justifi|ible injury to another's property, he may find an ^f^^^^f^^ 
excuse for it in showing that it was the result of cusable. 
unavoidable accident ; as if a man is riding along 
the streets, and accidentally, and without any fault on 
his part, his horse runs away, and does injury, he is not 
liable (b). So again, on the same principle, if a person is 
walking along the streets, and accidentally slips and falls 
against and breaks a window, he is not liable for the 
damage done. But if, in either of these cases, at the 
time of the accident, the person was doing an un- 
lawful act, e.g., committing an assault, he would be 
liable (e). 

Self-defence is a course that is open to every man, IV. Miscella- 
and if a person has actual possession of goods or other "^^""^ points. 
personal property, and another attempts to take the 
same from him against his will, he is perfectly justified 
in using all force necessary for the purpose of de- 
fending his own possession, and preventing the act of 
trespass or conversion {d) ; he must, however, use no 



(a) Ante, p. 276. 

(6) Hammaok v. White, 5 L. T. Eep. (N.S.) 676 ; and see Vaughan v. 
Taff Vale Ry. Co., 5 H. & N. 679. 

(c) See Ibid. 

(d) Addison on Torts, 361 ; judgment in case of Sec/, v. Wilson, 3 A. & 
E. 825. 
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more force than is, under the circumstances of the case, 
necessary. 

Recaption, And even if a person is wrongfully dispossessed of 

definition of. j^jg goods, he has the right of recaption. Eecaption 

may be defined as a remedy by the act of the party, 

consisting in the right of the true owner of goods to 

follow them into the hands of another, and actually 

retake them from that other and repossess himself 

How a person thereof (e). And a person to exercise this right of 

esicting'^a '° recaption, if the taker has removed the goods on to his 

recaption. own land, may enter thereon and take them, and will 

commit no trespass in so doing; but in exercising 

this right he must be careful, and not do any act that 

may render him in his turn an aggressor — he must not 

use any undue force, must not effect the retaking in 

a riotous manner, and must not commit a breach of the 

peace. 

But although (as stated above) if a man actually 
takes goods away, and places them on his land, the 
owner may enter and retake them, yet the mere fact 
that goods which have been actually wrongfully taken 
away are on another's land will not justify the owner 
in entering on such land to retake them ; he must show 
how they have got there. . If, however, the goods so 
wrongfully taken are found in a fair or on a common, 
then the mere fact of their being there justifies the 
owner in retaking them (/). 

Generally the Where trespass to goods is committed, or a conversion 
person pes- ^ them takes place, the person possessed of them at 

sessed of goods ■■■ '..-'- « \ ni , • 

at the time of the time of the committing of the wrongful act is 
trespasser generallv the person entitled to maintain an action 

conversion is o ./ J: ^ 

the person to in respcct of it. But in the case of a bailment of 



(e) Brown's Law Diet. 302. 
( f) Broom's Coms. 218, 219. 
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goods, there being one interest in both the bailor and But in case 
the bailee of them, the rule in the case of many tortious gometi™™ 
acts is that either or both of them may maintain an bailor and 
action in respect of the tortious act (g). Thus, if goods both'sue^^ 
are let out by A. to B., and a trespass is committed in 
respect of them by a third person, C, whereby they 
are destroyed or permanently and materially damaged, 
B. may sue in respept of the direct loss to him, and the 
bailor A., who is entitled after the determination of 
the bailment, may sue for the ultimate injury done to 
him. To entitle the bailor, however, in such a case 
to sue, the injury done must be of a permanent 
nature (h). 

But where a conversion takes place in respect of Where the 
goods the subject of a bailment, and the bailee has a ^^^ gu™''^ 
right to them for some fixed and specific period yet 
unexpired, here the bailor cannot sue in respect of the 
conversion, but the action must be by the bailee ; 
unless, indeed, the very conversion occurs by the 
tortious act of the bailee which determines the bail- 
ment (*). Thus, for instance, if furniture is let out 
for a year by A. to B., and wrongfully taken away 
and appropriated by C, the bailor A. cannot sue for 
this conversion, for the bailee B. is the person to sue ; 
but if B. wrongfully sells the goods to C, who takes 
possession of them, this determines the bailment, and 
the bailor A. can at once sue C. 

The legal remedy for a trespass was originally Remedy for 
either by action of trespass for damages for the direct ^^'^^f^^^ '» 

•' r D goods. 

injury done, or an action of trespass on the case for the 
injury, not direct, but consequential, and this was, in 
fact, the only difference in the two forms of action. 



(g) Per Parke, B., Beg. v. Vincent, 21 L. J. (N.C.) 109 ; see also ante, 
p. 299. 

(A) Hall V. Pickard, 3 Camp. 187 ; Mean r. London and South Western 
Ry. Co., 11 C. B. (N.S.) 850. 

(f) Ferm r. Bittleston, 7 Ex. 159. 
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The system of pleading under the Judicature Act, 
1875 (k), now, however, entirely does away with all 
such distinctions (and, indeed, this distinction of forms 
of action had ceased long hefore), and in respect of a 
trespass committed to goods, the proper remedy is hy 
an action to recover damages for the tortious act. 

Remedies for With regard, however, to cases in which the tortious 
vp™°nn"^ ™°' ^''t amounts not merely to an act of trespass, but to 
the conversion of goods, that is, to the actual taking 
away and wrongful appropriation of them, or where 
goods are wrongfully detained by a person from the 
true owner, though all distinctions in the forms of 
action are now quite done away with, yet it will be 
useful to note the former remedies and the present 
Former action courso. In cascs of couversion, the action brought was 
of trover. ^^ action of trover (so called because founded on the 
supposition, generally a mere fiction, that the defendant 
had found the goods in question (I) ), and the claim of 
the plaintiff was not for the return of the goods, but to 
recover the value of them. In the case of wrongful 
conversion now, though there is no such thing as an 
action of trover, yet the remedy may still well be called 
an action in the nature of an action of trover, being to 
recover the value of them as formerly. 

Former action But whcu goods wcro wrongfuUy detained from a 
of detinue. person, there was another action that he might bring, 
called an action of detinue, being to recover either 
damages for their detention or the actual return of the 
goods detained (m). It was in the option of the defen- 
dant, on a verdict against him, either to return the 
goods OT pay their value; but by the Common Law 
Procedure Act, 1854 (n), it was enacted that the plaintiff 



(/i) 38 & 39 Vict. c. 77. 
(0 Brown's Law Diet. 366. 
(m) Ibid. 118. 
(m) 17 & 18 Vict. 0. 125. 
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might apply to the Court or a judge to order execution 
to issue for the return of the particular goods without 
giving the defendant the option of retaining them on 
paying their value, and the Court or a judge might at 
discretion so order (o). 

So now, therefore, though the Judicature Act, 1873, 
has, as before stated, entirely done away with all dis- 
tinctions in forms of actions, yet an action may still be 
brought for the return of the goods detained, which 
may well be styled an action in the nature of an action 
of detinue. 

Where an injury has been committed to the goods 
and chattels of a person who then dies, the right of 
action revives to his executors or administrators, 
forming an exception to the maxim. Actio personalis 
moritur cum persona (p). 



(o) Sec. 78 ; see also post, part iii. ch. i. pp. 351, 362, and particularly 
note (s) as to relief always given in Chancery. 

(^) 4 Edward 3 ; 25 Edward 3 ; and 43 Edward 3 ; see other exceptions 
to the maxim, ahte, p. 252, and post, p. 330. 
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CHAPTEE IV. 



Torts to the 
person are 
more impor- 
tant than 
torts to 
prtperty. 



OF TOKTS AFFECTING THE PERSON (g'). 

We have iu the two preceding chapters considered the 
subject of Torts to Property; in this and the next 
chapter we proceed to the subject of Torts to the Person, 
which may be said to be still more important than torts 
affecting property, because every one does not possess 
property for a tort to be committed in respect of; but 
these torts affecting the person may equally be com- 
mitted on any one. The different torts affecting the 
person are numerous, and those which may most use- 
fully be considered appear to be the following : 

1. Assault and battery. 

2. False imprisonment and malicious arrest. 

3. Malicious prosecution. 

4. Libel and slander ; and 

5. Seduction and loss of services. 



I. Assault 
and battery 



Definition of 
an assault. 



Assault and battery are always classed together, 
because they are acts closely connected, and, in fact, 
depending on each other, for though an act may be an 
assault without amounting to a battery, yet a battery 
must comprise an assault, and so it is most usual to find 
that an assault and battery take place simultaneously. 
An assault may be defined as the unlawful laying of 
hands on another person, or an attempt or offer to do 



(g) Some of the torts ranged under this head in the present chapter 
and the one next following are sometimes styled Torts affecting the Reputa- 
tion; but it does not appear necessary to introduce this further diTision in a 
work like the present, as torts particularly affecting the reputation neces- 
sarily more or less affect the person, for the reputation appertains to the 
person. 
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a corporal hurt to another, coupled with a present 
ability and intention to do the act (r). A battery may Definition of 
be defined as the actual striking of another person, or ^ ''^"'^'T- 
touching him in a rude, angry, revengeful, or insolent 
manner (s). We will now proceed to notice the essen- 
tials to constitute an assault, and some instances of 
assault ; and then the essentials to constitute a battery, 
and the distinction between the two torts and their 
combination. 

To constitute an assault by a mere attempting or What acts will 
offering to do an act, it is stated in the definition that J constitute 
there must be a present ability and intention to do the a° assault. 
act attempted or oflFered to be done. This means that 
it is not sufficient for a person to offer to do the act, 
unless he apparently is both able to and means to do it. 
Thus, " holding up a fist in a threatening attitude suf- 
ficiently near to be able to strike ; presenting a gun or 
pistol, whether loaded or unloaded, in a hostile and 
threatening manner, within gun-shot or pistol-shot 
range, and near enough to create terror and alarm; 
riding after a man with a whip, threatening to beat 
him, or shaking a whip in a man's face," are all acts of 
assault (t), for the person in all these cases has the 
apparent power of doing the act he threatens to do, and 
the intention of doing it. But if, in the foregoing in- 
stances, though the person threatens the act, yet he has 
not the then present ability to perform what he threat- 
ens, e.gi.. if, holding up his fist, he is yet not near enough 
to strike, or, presenting a gun or pistol, is out of gun- 
shot or pistol-shot range, here no assault is committed. 
Again, in any of these instances, even although the 
person has the ability to do the act he threatens to do, 
yet, if he shows from his words or conduct that he does 
not mean to do the act, e.ff., if he says, were it not for some 



(f) See Brown's Law Diet. 34 ; Head v. Coher, 13 C. B. 860. 

(s) Brown's Law Diet. 34. 

(0 Addison on Torts, 569, 570. 
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event he would strike or would shoot, here no assault 
is committed (m). 

An assault The definition of assault also shows that a tort 

mlue/byT' ^^J ^^ Committed by a mere touching or laying on of 
mere touching, hands, and this is so however slight may be the touch- 
ing, for " the law cannot draw the line between different 
degrees of violence, and therefore totally prohibits the 
lowest stage of it, every man's person being sacred, and 
no other having the right to meddle with it in any, even 
the slightest manner " (x). There are, however, some 
few acts, consisting in the touching of another person, 
which from their very nature are not assaults, e.g., if 
one has to push through a crowd, he has of necessity to 
touch others ; but, unless he does it with roughness or 
violence, this is no tort, but an act which he is justified 
in doing (y). 



howeyer slight. 



Except in a 
few cases. 



Instances of In the forcgoiug remarks, some instances of assault 
b'rassauits*" ^^"^® already been shown. The following acts have also 
been held to be assaults, and furnish apt instances : 

The riding after a person and obliging him to run 
away into a garden to avoid being beaten (z). 

The forcing a person to leave premises by threats of 
violence if he did not do so (a). 

"Where two persons were fighting, and one of them 
accidentally struck a third person (fo). This of course 
proceeds upon the principle that the person was doing 
an unlawful act in fighting. Had he not been doing 
so, then he would not have been liable for what was a 



(m) Addison on Torts, 570. 

(x) 3 Bl. Com. 120, quoted in Broom's Corns. 674, 675. 

((/) Addison on Torts, 570. 

(?) Martin v. Shoppee, 3 C. & P. 373. 

(a) Sead v. Colier, 22 L. J. (C.P.) 201. 

(6) James v. Campbell, 5 C. & P. 372. 
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pure accident ; so that where a person threw a stick 
which accidentally hit another, it was held that it was 
fair to presume that the stick was thrown for a proper 
purpose, and therefore that defendant was not liable (c). 

The cutting off of the hair of a pauper in the work- 
house by force and against his will (d). 

A person cannot be guilty of an assault by acting in An assault 
a merely passive manner ; so that where a policeman ^^"^,5^;^^^°^ 
obstructed persons from entering a room, it was held by a merely 
that this was no assault by him (e). P^'^'" ^'=*- 

The definition of a battery (/) shows that the striking 
or touching must be in a rude, angry, revengeful, or 
insolent manner, to constitute it a battery. If, there- 
fore, the touching is not in this way, it will only 
amount to an assault. 

The distinction, therefore, between the two acts of Distinctioa 
assault and battery may be said to be that the assault '"='^^';^° ^° 

•^ "^ assault and 

is a lesser offence than the other, that there may be a battery. 
an assault without a battery, by simply touching the 
person of another without any violence, or by a threat- 
ening without the carrying out of the threat ; but that 
in every battery there must have been an assault pre- 
ceding it, and therefore, in cases of battery, there is a 
combination of the two torts, which are rightly de- 
scribed together as assault and battery. 

Assault and battery may sometimes be of such an Definition of 
aggravated kind as to amount to an actual wounding of ™hlt'^ii^°'^ 
the person, or to constitute the offence called may- and will not 
hem. Mayhem (or maihem) has been described as " the '""°"'^' *» "• 



(c) Alderson t. Waistell, 1 C. & K. 358 ; see also as to the principle 
stated in the above paragraph, ante, p. 279. 

(d) Forse v. Skinner, 4 C. & P. 239. 

(e) Jones v. Wylie, 1 C. & K. 257. 
(/) Ante, p. 285. 
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violently depriving another of the use of such of his 
memhers as may render him the less able in fighting to 
defend himself or to annoy his adversary, e.g., the 
cutting off, or disabling, or weakening a man's hand or 
finger, striking out his eye or fore-tooth, or depriving 
him of those parts the loss of which in all animals 
abates their courage " (g). But the doing of an injury 
that only detracts from a person's appearance is not 
considered as mayhem, but only as wounding, because it 
does not weaken him, but only disfigures him. 



An action may 
be brought 
here for an. 
assault com- 
mitted abroad. 
Mostyn v. 
FahriijLis, 



Notwithstanding that an assault or battery may 
have been committed abroad, out of the jurisdiction of 
the court, yet the party injured has his remedy 
here (li) ; thus, in the case of Mostyn v. Fahrigas, 
just cited below, it was held that an action might be 
maintained against the governor of Minorca for an 
injury to the person of the plaintiff committed there. 
And although, in the case of a tort committed abroad, 
it happens that it could not, according to the law of 
the country where committed, be sued upon there until 
after certain penal proceedings had been taken in re- 
spect of it, yet, as that only goes to the procedure, it 
does not at all affect the remedy here (^). 



Assault and 
battery may 
sometimes be 
justifiable. 



There are, however, many cases in which, though an 
assault and battery may have been committed, yet such 
acts may, under the circumstances, be justifiable, and 
such cases of justification may chiefly be ranged under 
two heads, viz. (1), Where done in defence of person or 
property ; and (2) Where allowed by reason of the de- 
fendant's peculiar position. 



Justifiable in 
defence of 
person. 



Now, as to defence, this is a justification of a very 



(</) Brown's Law Diet. 223, 224. 

(/j) Mostyn v. Fahrigas, 1 S. L. C. 658 ; Cowp. 161. 

(0 Scott V. Lord Seymour, 1 H. & C. 219. 
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extended nature, for not only is a person justified in 
striking another in his own defence, but also in defence 
of husband, wife, child, relative, or even neighbour or 
friend (k), and as these last terms are very wide, it 
seems almost, if not entirely, correct to say that a 
person is justified in assaulting another in defence 
either of himself or others. But the nature of the But the 
assault and battery done in defence must be carefully '^"['^f'^^ ™^^^ 

"' . •' not be more 

observed, for some extreme act of defence being more than is neces- 
than was necessary from the nature of the assault it was cirJ^JJi'^tances'* 
done in defence of, is not justifiable, e^., if one attempts 
to hit another, that other is perfectly justified in ward- 
ing off the blow and striking a blow of the same 
nature in defence, but he is not justified in using 
some offensive weapon, and materially injuring the 
person, as by striking with a sword or knife (I). In 
every case in which justification on this ground is set 
up as a defence, the original act to prevent which it 
was necessary to resort to defence must be looked to, 
and a person is not justified in going beyond mere 
defence, and avenging himself, as by not being content 
with warding off a blow, but following it up by fresh 
and unnecessary blows. Where a justification for an 
assault and battery is set up on the ground of defence 
to the person, such defence is called a plea of son 
assault demesne (m). 

Assault and battery, also, in defence of one's property, justifiable also 
whether real or personal, is perfectly justifiable (n) ; for jq defence of 
if a person attempts to dispossess another of his 
goods, that other is fully justified in using means to 
prevent him doing so, and laying hands on him for 
that purpose. And so, also, if the attempt is to dis- 
possess another of his land, that other is justified 



(^) Addison on Torts, 602. 

(0 See Cockroft v. Smith, 11 Mod. 43, quoted in Addison on Torts, 574. 

(m) Brown's Law Diet. 335. 

(n) 3 Bl. Com. 120; see ante, pp. 254, 27:i. 
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in committing an assault and battery for preventing 
the attainment of that object. If, however, a person 
obtains peaceable entry on another's land, the owner is 
not justified in forthwith assaulting him for the pur- 
pose of ejecting him therefrom, but he must first 
request him to go, and then, if he will not do so, 
proceed to eject him, using only as much force as is 
necessary (o). 

But again the And here, again, must be noticed — as in cases of 
rausrnot'be defence of the person— that the act in defence of one's 
greater than property must not be of an excessive character, for if 
undenre''' it is more than is necessary under the circumstances, 
circumstances, then it is uot justifiable, nor is it justifiable to do an 
act in defence of property which may manifestly tend 
to injure the party {p). And particularly it is pro- 
vided by statute (q) that any person causing to be set, 
or knowingly suffering to be set, upon his lands 
any spring-gun, man-trap, or other engine calculated 
to destroy life, with the intent of destroying or doing 
grievous bodily harm to trespassers, shall be guilty of 
a misdemeanor. 

Justifiable on Now, as to assault and battery being justifiable by 
account of a ^ j-gason of a persou's peculiar position. There are 
liar position, many cases in which the law gives a person a direct 
power of laying hands on the person of another and 
assaulting him, and a primary instance of this may 
be seen in the chastisement sometimes awarded to 
offenders by flogging. And, irrespective of any sen- 
tence of the law, a person, by the relationship in 
which he stands towards another, has a justification 
for assault and battery committed on that person, e.ff , 
E.g., a father a father naturally has a right to reasonably chastise 

with regard 

to his child. . 

(o) Fvlkinhorn v. Wryht, 8 Q. B. 197 ; per Parke, B., Harvei] v. 
Brydges, 14 M. & W. 442. 

(p) CuUins Y. Eenison, Say. 138 

(7) 24 & 25 Vict. u. 100. s. 31, re-enacting 7 & 8 Geo. 4, c. 18. 
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his children, and so, also, has a master to reasonably 
chastise his apprentices, and a schoolmaster his scholars, 
but the chastisement must not be excessive (r). A 
master or captain of a ship has also a right by virtue 
of his position to imprison or reasonably chastise any 
of the sailors who behave in a mutinous or, disorderly 
manner, or refuse or neglect to obey his lawful and 
proper orders, but any chastisement must be reason- 
able (s) ; and a beadle, or other person employed in 
that capacity in a place of worship, is justified in 
laying hands on and forcibly removing from that place 
any person who by his conduct is disturbing the con- 
gregation (t). 

It necessarily appears that in actions for assault and Malice is not 
battery it is not at all essential that malice should ?" ««sot«m; 

J ^ in assault 

exist. Malice may, of course, be shown, and may and battery. 
operate to inflame the injury done, and increase the 
amount of the damages ; but a wanton, or thoughtless, 
or negligent act, without the slightest malicious intent, 
may equally constitute an assault and battery. 

Assault and battery may also be committed indirectly An assault and 
as well as directly : thus, where the defendant threw {'^""t may 

•; ' ' _ be committed 

a lighted squib which fell on a stall in the street, and indirectly. 
the keeper of the stall for his own protection threw it 
off, and it then exploded and injured the plaintiff, it was 
held that the defendant, the original thrower, was liable, 
for, that a person is liable for the natural and probable 
consequences of his own act (u). So if a person in the 
street whips another's horse, and thus causes him to run 
over or otherwise injure any one, such person is liable 
for the assault and battery thus committed (a;). 



(r) See hereon, Winterbum v. Brooks, 2 C. & K. 16. 

(s) Brmghton v. Jackson, 21 L. J. (Q.B.) 265 ; Noden v. Johnson, 20 
L. J. (Q.B.) 95. 

(i) Barton v. Sanson, 10 M. & W. 105 ; Williams v. Glenister, 2 B. & C. 
699. 

(u) Scott V. Sheppard, 1 S. L. C. 477 ; 2 Blackstone, 892. 

(j) Addison on Torts, 6. 
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Remedies in 
respect of 
assault and 
battery. 



A person may proceed either civilly or criminally in 
respect of an assault, and the period of limitation for 
bringing any action in respect of such a tort is four 
years (y). It has already been noticed, however, in 
considering the subject of torts generally, that sentence 
•will not be passed in a prosecution for an assault if an 
action for the same assault is also pending ; that if a 
conviction on summary proceedings takes place that 
bars further civil proceedings ; and that if a magistrate 
dismisses a charge of assault his certificate of dismissal 
will operate to bar any further proceedings, civil or 
criminal, in respect of it (z). 



A wife cannot If a man assaults his wife, she has no right of 
sue her hus- action agaiust him, her remedy being to prosecute him, 

band for his i c i • i i i i 

tort committed Or to apply lor him to be bound over to keep the peace, 
to her durmg ^j. ^j^g assault and battery may constitute cruelty 

coverture, . . "^ . •' 

sufficient to found proceedings for judicial separation. 
It has been very recently decided that no action is 
maintainable by a divorced wife against her former 
husband for an assault and battery committed during 
the coverture (a). What is stated in this paragraph 
applies not only to assault and battery but to any tort 
under such circumstances. 



Even though 
she has since 
obtained a 
divorce. 



II. False False imprisonment may be defined as some unlaw- 

™P^'|y "™™'' ful detention of the person, either actually or construc- 
Distinction tivcly (b). The difference between an actual and con- 
between an structive detention of the person is this, that while an 
construcUve actual detention is a detention by forcible means, the 
detention. constructive is not, but may consist in a mere show of 
authority or force, e.gi., if an officer informs a man that 
he has a legal process against him and that he must 
accompany him, and, accordingly, although no hand is 



(i/) 21 Jac. 1, c. 16, s. 3. 

(z) Ante, pp. 242, 2+3. 

(a) Phtllips V. Barnctt, 45 L. J. (Q.B.) 27 

(6) See Broom's Corns. 709, 710. 



Digitized by Microsoft® 



OP TORTS AFFECTING THE PERSON. 293 

laid on him, he goes with the officer, this amounts to 
an imprisonment (c). 

It being, therefore, understood what will constitute Imprisonment 
a false imprisonment, we will proceed to consider par- °^^^ j"stifi- 
ticular cases in which imprisonment is allowed by the 
law, so that it will not be a false but a justifiable and 
proper imprisonment. 

Firstly, it may be noticed that there are various per- Detention by a 
sons who are, from their position, naturally iustified in Pf';™° because 

. . ' . ^ ' •' "^ . of his position 

detaining certain persons to whom they stand in a as a father. 
peculiar relation, e.ff., a father his child, or a husband 
his wife, a commanding officer his inferior. 

Secondly, for criminal offences, persons are liable to Detention for 
be arrested and imprisoned, in some cases only by a offen"""* 
warrant from competent authority for that purpose, 
and in some cases by any one without any warrant 
at all. 

A warrant is a precept under hand and seal to an Definition of 
officer to take up an offender to be dealt with according ^X of^acth? 
to due course of law (d). It is obtained on application thereunder. 
to a magistrate or justice, and is then delivered to a 
constable who makes the arrest, having it with him at 
the time to produce if required, as if he has not so got 
it with him he stands in the same position as if there 
were no warrant for his arrest (e). 

If a justice does an act within his jurisdiction, e.gi., As to the 
granting a warrant to arrest an offender in respect of ■^gyj^'g'^ " 
an act for which, had he been guilty, the justice would 
have had full power to grant it, he is not liable to any 
action in respect of it, unless the act was done mali- 



(c) Grainger v. Hill, 4 B. & C. 212 ; Wood v. Lane, 6 C. & P. 774. 

(d) Brown's Law Diet. 383. 

(c) Oalliardv. Ln don, 31 L. .1. (JI.C.) 123. 
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ciously, and without reasonable and probable cause (/) ; 
but if he does an act without jurisdiction, e.g., sending 
an offender to prison, where he has, even although 
the offender was guilty, no power to imprison, he 
is liable quite irrespective of malice; but no action 
can be brought against him in respect of it until 
A month's after the conviction has been quashed {g). No ac- 
notice must j.- however, be brought against a justice for 

be given before ' ' . >* ^ . r i • m 

action. anything done by him in the execution of his office, 

until one calendar month's notice in writing is given to 
him, with particulars of the intended action {h), and 
he has then, before the action is commenced, a right to 
tender to the person injured a sum of money by way of 
amends, and, after action, to pay such sum into court 
either in addition to the previous tender or instead of the 
previous tender ; and if such sum is not accepted by 
the plaintiff, the fact of the tender and payment into 
court may be given in evidence at the trial, and the 
jury, if of opinion that the plaintiff is not entitled to 
damages beyond the sum so tendered and paid into 
court, shall give a verdict for the defendant, and the 
defendant's costs shall be paid out of the amount, 
and the balance, if any, paid to the plaintiff (i). 

statute barred Any right of action against a justice for anything 
done by him in the execution of his office, is statute 
barred after six months from the date of the act com- 
plained of having been committed. 

As to the A constable doing an act in pursuance of legal war- 

cons'tabie"'^ rant is not liable to an action for false imprisonment, 
but if the warrant were granted without jurisdiction 
then the law was, formerly, that he in the same way as 
the justice granting it, and, indeed, all persons con- 
cerned in its execution, were liable to an action for 



after six 
months. 



(/) 11 & 12 ViLt, c. 44, b. 1. 

(/i) yec. 9. 
(0 yec. 11. 
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false imprisonment. A constable is, however, in such Sjoedai pro- 
a case now protected, it being provided that no action plfot^Jj'o'n'''*''' 
shall be brought against him before demanding a copy when acting 
of the warrant under which he acted, and that if that "^jj" ^ ^'''' 
is given, then, although the person aggrieved may bring 
his action against the constable and the justice grant- 
ing the warrant, the production of such warrant shall 
entitle the constable to a verdict (Ic). A constable, He is usually 
when liable to an action in respect of anything done n°y'e''be'fore 
in the execution of his office, is usually entitled to action. 
notice before action brought (T). 

A person who lays a complaint before justices, and The person 
thereupon obtains a warrant, is not liable to an action ^^a'^rantls^ot 
for false imprisonment, though it turns out that the liable for false 
complaint was erroneous, or there was no jurisdiction but m'^^y™r ' 
for the granting of the warrant (m). He may, however, for malicious 

.• T T 1 ^ J} T* J." /\ prosecution. 

sometimes be liable tor malicious prosecution {n), ^ 

A constable may not generally arrest another without Cases in which 
a warrant for that purpose, but there are some special 5'^™°^™'^ 
cases in which he may. Particularly he may do so when without war- 
he sees a felony committed, or has reasonable ground for '^°'' 
suspecting that a felony has been committed, and also 
reasonable ground to suspect that the person he arrests 
is the committer of the felony (o). If a person makes 
a reasonable charge of felony against another, a con- 
stable is justified in arresting such alleged culprit and 
is not liable to any action for false imprisonment for 
so doing, though the person making the complaint and 
requiring the arrest may be so liable (p). The follow- 
ing are also cases in which a constable is justified in 



(A) 24 Geo. 2, c. 44, s. 6. 
(0 See Addison on Torts, 588, et seq. 
(m) Broom's Corns. 718. 
(n) Post, p. 300. 

(o) He may not, however, arrest without warrant merely on suspicion 
of a mi^^demeanor. 

(;;) Broo—'- Corns. 715, 716. 
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arresting without warrant : Where an assault is com- 
mitted in his presence, or to prevent a breach of the 
peace (q) ; where a person is found committing mali- 
cious injuries to property (r) ; where a person is found 
committing an indictable offence in the night between 
the hours of nine p.m. and six a.m. (s) ; where a person 
is found collecting a crowd round another's house, or 
continually ringing another's bell, because such acts are 
likely to lead to a breach of the peace (t). 



A private 
person is 
justified in 
arresting 
another in 
some few cases, 
as when he 
sees a felony 
committed, 



A private person may also in some few cases arrest 
another, and not be liable to any action for false im- 
prisonment. Particularly he may do so if he sees a 
felony committed, or if a felony has been actually com- 
mitted and he has just and reasonable cause for suspect- 
ing the person he arrests to be guilty of it. There is, 
however, a great distinction between an arrest without 
warrant in respect of a felony, by a constable and by a 
private individual, for " in order to justify the private 
individual in causing the imprisonment, he must not 
only make out a reasonable ground for suspicion, but 
he must prove that a felony has actually heen committed 
by some person or another, and that the circumstances 
were such that any reasonable person acting without 
passion or prejudice would have fairly suspected that 
the plaintiff had committed it or was implicated in it ; 
whereas a constable, having reasonable grounds to 
suspect that a felony has been committed, although in 
fact none has heen, is authorized to detain the person 
suspected until he can be brought before a justice of 
the peace to have his conduct investigated (u). 



Or to prevent A private person may also arrest another actually 
ofT'brra'Xof fighting in the streets, to prevent the continuance of a 

the peace. 

(<7) Addison on Torts, 572, 580. 
(r) 24 & 25 Vict. c. 97, .-,. 61. 
(s) 14 & 15 Vict, c. 19. 
{t) Addison on Torts, 581. 
(it) Ibid. 378. 
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breach of the peace (a;). And if a pawnbroker to whom Special powers 
any property is oiFered has reasonable ground for be- "^ to^^^t'^^^^ 
lieving that an offence has been committed in respect 
of it, he is justified in arresting the person offering 
such property, and taking him and the property before 
a justice of the peace (y). 

Thirdly. In ciyil cases persons are sometimes liable Detention in 
to be arrested and imprisoned. "^""-^ "'^'"'^ 

Imprisonment by reason of contempt of court may Contempt of 
be ranged under this head, although of course it may ''°"'''' 
equally occur in criminal cases. Contempt of court 
consists in any refusal to obey an order or process of a 
court of competent jurisdiction, or in offending against 
particular statutes which render such offending a con- 
tempt of court, or in interfering with or violating 
established rules of court, or in behaving in a dis- 
respectful or improper manner towards the court or 
any judge or ofl&cer thereof (z). Instances of contempt 
are easy to find, e.ff., non-obedience to a decree for 
specific performance, or an injunction granted by the 
High Court of Justice, or the interfering by marrying 
or otherwise with a ward of the court, or by threaten- 
ing a witness, so as to prevent him giving, or to inti- 
midate him in giving, his evidence (a). 

Imprisonment for debt is said to be abolished (6), but imprisonment 
nevertheless it may occur in various cases. The Act stnf ocL™^^ 
upon this subject is the Debtors Act, 1869 (c), which 32 & 33 Vict. 
enacts that, with the exceptions thereinafter mentioned, •=• ^^• 
no person shall after the commencement of the Act be 



(x) Addison on Torts, 378. 
((/) 24 & 25 Vict. c. 96, s. 103. 

(z) Brown's Law Diet. 80. See also Beg. v. Castro, L. K. 9 Q. B. 219. 
(a) See hereon, Snell's Principles of Equity. 

(6) See the title of 32 & 33 Vict. c. 62, " An Act for the abolition of 
imprisonment for debt," &c. 
(c) 32 & 33 Vict. c. 62. 
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Six cases of 
special excep- 
tions. 



arrested or imprisoned for making default in payment 
of a sum of money (d). The exceptions are as follows : 

1. Default in payment of a penalty, or sum in the 
nature of a penalty, other than a penalty in respect of 
any contract. 

2. Default in payment of any sum recoverable sum- 
marily before a justice or justices of the peace. 

3. Default by a trustee or person acting in a fidu- 
ciary capacity, and ordered to pay by a court of equity 
any sum in his possession or under his control. 

4. Default by an attorney or solicitor in payment of 
costs when ordered to pay costs for misconduct as such, 
or in payment of a sum of money when ordered to pay 
the same in his character of an officer of the court 
making the order. 

5. Default in payment for the benefit of creditors of 
any portion of a salary or other income in respect of 
the payment of which any court haying jurisdiction in 
bankruptcy is authorized to make an order. 



In wliich, 
liowever, the 
imprisonment 
is not to be 
for beyond 
one year. 



6. Default in payment of sums in respect of the 
payment of which orders are in this Act authorized to 
be made. It is provided, however, that in all or any of 
these excepted cases no person shall be imprisoned for 
a longer time than one year, and nothing in the section 
is to alter the effect of any judgment or order of any 
court for payment of money, except as regards the 
arrest and imprisonment of the person making default 
in paying such money (e). 



Also power to 
commit to 
prison for six 
weeks on proof 
of means. 



In addition to the foregoing cases, the same Act also 



(d) 32 & 33 
((■) Ibid. 



Vict. .. 62, s. 4. 
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provides that any person mating default in payment of 
any debt, or instalment of any debt, due from him in 
pursuance of any order or judgment, may be committed 
to prison for a term not exceeding six weeks, on its 
being proved that he has or has had since the date of 
the order or judgment the means to pay the sum in 
respect of which he has made default, and has refused 
or neglected, or refuses or neglects, to pay the same (/). 
The application to commit to prison under this provision 
is made by a summons called a judgment summons, 
and in the superior courts is made to a judge in 
chambers. In an inferior court, it must be made in 
open court before the judge or his deputy (ff). 

The Debtors Act, 1869, also contains an enactment when a defen- 
as to the arrest of a defendant in a case totally distinct a^°i'n°„fay "e 
and apart from imprisonment for debt, it being pro- arrested. 
vided (h) that where the plaintiff in any action in any 
of Her Majesty's superior courts of law proves at any 
time before final judgment by evidence on oath to the 
satisfaction of a judge of one of those courts that 
(1) the plaintiff has good cause of action against the 
defendant to the amount of £50 or upwards, (2) that 
there is probable cause for believing that the defendant 
is about to quit England unless he is apprehended, and 
(3) that the absence of the defendant from England 
will materially prejudice the plaintiff in the prosecution 
of his action (i), the judge may order such defendant 
to be arrested and imprisoned for a period not exceed- 
ing six months, unless and until he has sooner given 
the prescribed security, not exceeding the amount 
claimed in the action, that he will not go out of Eng- 
land without the leave of the court. Where the action 
is for a penalty, or sum in the nature of a penalty, other 



(/) 32 & 33 Vict. c. 62, s. 5. 
(3) Sect. 5. 
(A) Sec. 6. 

(J) This being a matter very difficult to proye, 01 dcrs for the arrest of ; 
defendant under this section are not at all frequently granted. 
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than a penalty in respect of any contract, it is not 
however necessary to prove that the absence of the 
defendant from England will materially prejudice the 
plaintiff in the prosecution of his action, and the security 
given (instead of being that the defendant will not go 
out of England), is to be to the effect that any sum re- 
covered against the defendant in the action shall he 
paid, or that the defendant shall be rendered to prison. 



Malicious 
arrest. 



If a person obtains an order for arrest under the 
foregoing provision by any false statement or wrongful 
suppression of facts, he may, in addition to the false 
imprisonment, be liable to an action for malicious 
arrest (k). Malicious arrest may be described or defined 
as a tortious act consisting in the malicious (Z) arrest 
of another without reasonable or probable cause. 



It will be noticed that the provision as to the arrest 
of a defendant is quite distinct and different from the 
foregoing provisions as to imprisonment for debt ; in the 
former there is an action and a judgment, or order for 
payment, and the object of the imprisonment is to get 
satisfaction of it ; in the latter there is no debt ad- 
judged by the court to be due, and the object is to 
prevent the defendant from leaving the country. The 
student should carefully remember this distinction, as 
it is important. 



III. Malicious 
prosecutiou. 



Malicious prosecution may be defined as a tortious 
act consisting in the unjust and malicious prosecution 
of one for a crime, or the unjust and malicious making 
one a bankrupt without any reasonable or probable 
cause (m). 



Three essen- 
tials in an 
action for 
malicious 
prosecution. 



There are three essentials necessary to entitle a 



(A) See Addison on Torts, 625. 

(l) Using the word "malicious" in the sense ascribed to malice in a 
legal sense at p. 301. 

(»)i) Brown's Law Diet. 224. 
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person to maintain an action for malicious prosecution, 
viz.: 1. Malice on the part of the defendant; 2. The 
absence of any reasonable and probable cause for the 
prosecution (n) ; and 3. That the prosecution was deter- 
mined in the plaintiff's favour if from its nature it was 
capable of being so determined (o). 

As to the first essential, viz., malice, it is important 
to properly understand the meaning of the word. 

Malice is said to be of two kinds, viz., malice in law Difference 
and malice in ia,ct (p). The latter means what ^e !''V''"'° "r^'"' 

V-t^-' ^ in law and 

ordinarily understand by the term, and consists of malice in fact. 
some act of spite either against some particular in- 
dividual or the public at large ; but the former does 
not simply mean ill-will against a person or the public 
at large, but signifies a wrongful act done intentionally, 
without any just cause or excuse, e.ff., the unwarrant- 
able striking of a blow likely to produce death ; for, in 
such cases, there is no necessity to prove any particular 
spite or ill-will, for the act speaks for itself (q). Now, Malice in law 
the malice that is required to exist to support an action '^ ''". *'\'^' '^ 

. -■■ ■■■ J^ required to 

for malicious prosecution is only of this latter kind (r) ; exist in 
so that, in saying that malice is an essential, it is not "l^secu'tLn 
meant that any particular spite or ill-will must be 
shown to have existed, but simply that there was the 
intentional doing of a wrongful act. 

The second essential, viz., the absence of any reasonable Whether there 
or probable cause, is important, and what is reasonable '"''^^ reasonable 
and probable cause is a question to be determined by the cause so as to 
judge on the circumstances of every particular case (s), secut™n tein''o^ 

~ — malicious is a 

(n) See as to these two essentials per Williams, J., in Barber v. Lessiter, l^^^'ion tor 

7 C. B. (N.S.) 186. the judge in 

(o) Barber v. L, ssiter, 7 C. B. (N.S.) 1 86 ; Baseb,; v. Matthews, L. R. '^^"^ particular 

2 C. P. 684. '=<''5«- 

{p) Per Bailey, J., in Bromage v. Prosser, 4 B. & C. 255. 
{q) Brown's Law Diet. 224 ; Broom's Coms. 723, 724, 
(r) Per Parke, ./., in 3!itchi'll v. Jenkins, 5 B. & A. 59.') ; Broom's Coms. 

729. 

(s) Walsm, r. n'hitmorc, 14 L. J. Ex. 41 ; Broom's Corns. 729. 
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for there may be many cases in which, though a person 
fails to sustain his accusation, yet there may have been 
yery good grounds for the institution of his pro- 
ceedings, for he may have been compelled to withdraw 
from such proceedings by reason of inability to find his 
witnesses, the death of a material witness, or other 
circumstances (t). 

A prosecution Although a prosecution at the outset may not be 

not at the out- t • j -j a t i i 

set malicious ^alicious, yet it may aiterwards become so by reason 
may become of the Continuance of it after positive knowledge of the 
innocence of the accused (u). 

A person The third essential, viz., that the prosecution was 

cannot sue determined in the plaintiff's favour if it was capable of 

for malicious . , '- n « 

prosecution if being SO determined, scarcely calls for any comment 
there is a here. From it it will be seen that if a person has been 

conviction on . r . . 

actually convicted, or has been actually adjudicated a 
bankrupt, he cannot maintain this action whilst the 
conviction or adjudication stands against him, for that 
furnishes at once irrebuttable evidence of reasonable 
and probable cause. To entitle a person, therefore, in 
such a case, to maintafin his action, he must show that 
the conviction or adjudication has been reversed or 
superseded (x). 



it standing 
against him. 



No action lies 
for malicious 
prosecution of 
a civil action. 



Nor by a 
subordinate 
against his 
officer for 
bringing him 
to court- 
martial. 



The malicious prosecution of a civil action, though 
without any reasonable or probable cause, does not have 
the same effect as the malicious criminal prosecution or 
the malicious obtaining of an adjudication in bank- 
ruptcy, and no action will generally lie in respect of 

it {y). 

No action, also, will lie by a subordinate for malicious 
prosecution against his commanding officer for bringing 
him to court-martial (z). 

(i) Willans v. Taylor, 6 Bing. 186 ; Addison on Torts, 614. 

(u) Per Cookburn, C.J., in nt-.-John v. Mackinckr, 30 L. J. (C.P.) 264. 

{x) Addison on Torts, 620, 024. 

(,V) Ibid. 621. 

(z) Ibid. 
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CHAPTEE V. 

OF TORTS AFFECTING THE PERSON — (continued). 

In the same way that the torts of assault and battery IV. Libel and 
are usually classed together, so those of libel and '^ ^" "''■ 
slander are frequently also classed together ; but there 
are many and material distinctions between the two 
torts, and it will be advisable to consider the subject 
in the following manner : 

1. The law particularly as to libel. 

2. The law particularly as to slander. 

3. The differences between libel and slander. 

Libel may be defined as a tortious act, consisting in DefiDition of 
the malicious defamation of another, made public by ^'''^'' 
writing or printing, or pictures or effigy, in such a 
manner as to expose him to public hatred or contempt, 
ridicule, reproach, or ignominy (a). As an assistance 
to this definition, and as tending to show what acts 
will be libellous, it may be stated that everything in 
writing, or printing, or any picture or effigy, which 
tends to imply reproach to any person, or to in any way 
derogate from his character by imputing to him any 
bad actions or vicious principles, or to abridge his com- 
forts or respectability, will amount to a libel, even To entitle a 
although practically and substantially the libel com- P'^^'P™ }° 

1 . ? p , T 1 1 • ■ n. maintain an 

plained of may not have caused the plaintiff any special action for a 
or peculiar damage, or, indeed, any real damage at ''''^''''^ °?*, 

■r . r . necessary that 

all (b), by which is meant that, even without proof of it should have 

caused him 
'^ any special 

(a) See various definitions from which this is compiled given in Starkie '"J'^'J'" 
on Slander and Libel, 5, 6. 

(6) Starkie on Slander and Libel, 192-194. 
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special damage, the plaintiff may be entitled to a verdict 
and nominal damages, though, of course, in every case, 
proof of special injury done to him by the libel will 
tend to enhance the amount of the damages that will be 
awarded by the jury. 

Instances of Very many instances of words held to be libellous 

words held • i j_ i 

to be libellous, might be enumerated, and a few may usefully be 
given. In one case it was held that to write or print of 
a person that he was a swindler was a libel (c) ; in 
another that to write of a person that he was a black 
sheep or a blackleg was a libel (d) ; and in another that 
to write of a person that he had been blackballed on 
an election for members of a club was libellous (e). 
There may also be many cases in which the words used 
by the defendant, and complained of by the plaintiff as 
libellous, though not apparently on their face so, yet, 
by the special and peculiar sense in which they may be 
taken in any particular case, may be actually libellous ; 
thus in one case the plaintiff complained that the de- 
fendant had libelled him by calling him a truck-master, 
and the Court held that this might possibly constitute 
a libel, and that it must be for the jury to decide 
whether or not, under the circumstances, the word 
complained of was used in a defamatory sense (/). 
There may also be many cases in which a person may 
be libelled, although he is not actually named, if it 
clearly appears that he is the person against whom the 
defamatory matter was aimed (g); as, for instance, by 
describing him, or by describing his place of residence 
or business, or giving other particulars which would 
lead persons to apply the libel to the plaintiff; and it 
is not necessary to prove that the whole world would 
take the matter as applying to the plaintiff, but it is 



((.) rAnson v. Stim-t, 1 T. R. 748. 
(d) McGregor v. Gregory, 11 M. & W. 287. 
(<;) O'Brien v. Clement, 16 SJ. & W. 159. 
(/) I/omer v. Taunton, 29 h. J. (Ex.) 318. 
(<;) See I'Anson v. i^tiinrt, 1 T. E. 748. 
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quite sufficient to show that some would (h). If, 
however, the words used are words that no ordinary- 
reader could put a libellous construction on, the plain- 
tiff cannot, by alleging that they have a particular 
intent, make them libellous. Thus in a recent case 
the libel complained of consisted of an advertisement 
stating that one M. (the plaintiff) was not any longer 
authorized to receive subscriptions for a certain insti- 
tute, and the plaintiff brought his action, alleging that 
the meaning of the advertisement was that he, the 
plaintiff, had falsely assumed, and pretended to be 
authorized, to receive subscriptions on behalf of such 
institute. The Court held that no action was main- 
tainable here, as the words made use of would not 
bear any libellous interpretation (i). 

To entitle a person to succeed in an action for The pubUca- 
libel he must prove the publication of it, and this, ^^t^IiVays' 
indeed, must be proved before any evidence can be be proved, for 
given of the contents of the libel (Jc); for it is not fj;"";^^."*^" 
sufficient to render a person liable to an action for famatory 
libel that he wrote the defamatory matter, for if he ^^''epTt pr?- 
has kept it in his possession, and not in any way vate. 
shown it to a third person, he has done no harm. For 
instance, to write a letter to another containing de- 
famatory matter concerning that other is not action- 
able if it reach his hands without being seen by any 
third person ; so that even where such a letter, simply 
folded and not sealed, was delivered to a third person 
to carry to the other, and might have been opened and 
read by him but was not, it was held that no action 
was maintainable (I). The publication of a libel may what will 
occur in many different ways, as by the defendant ^^°^^\}° " 

•'. ..' .•^. ., , publication. 

actually with his own hand giving the libel to another, 



(7i) Bmrke v. Warren, 2 C. & P. 307. 
(0 Mulligan y. Cole, 44 L. J. (Q.B.) 163. 
(/6) Starkie on Slander and Libel, 422. 
(0 Clutterbuck v. Chaffers, 2 Starlt. 471. 
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by inserting a libellous advertisement in a news- 
paper (m), or by writing and sending a letter to a 
third person (n). 

A person Where a porter in the course of his business and 

unwiuin ■*! ^""^ employment delivered parcels containing libellous band- 
publishing a bills, it was held that, although he was the actual pub- 
liabie to an lisher of the libel, yet he was not liable to an action 
action. in respect of it, he being ignorant of the contents of 

the parcel (o). 



IS an 

to constitute 

a libel 



Malice in law Our definition of libel states it to be the malicious 
istitute^ defamation of another (p). Malice, therefore, is an 
essential to constitute a libel, but by the word malice 
used here is not meant malice in its ordinary sense of 
spite or ill-will, but malice in law as before described 
in treating of malicious prosecution (q), viz., the 
intentional doing of a wrongful act without just cause 
or excuse. Malice, therefore, is properly said to be an 
essential of libel, but it is inferred, and need not be 
proved, for " where words have been uttered, or a libel 
published, of the plaintiff, by which actual or pre- 
sumptive damage has been occasioned, the malice of 
the defendant is a mere inference of the law from the 
very act ; for the defendant must be presumed to have 
intended that which is the natural consequence of his 
act " (r). 



But it is 
inferred and 
need not be 
proved. 



Circumstances But there may be cases in which special circum- 
'"b^'t'^^^r'^'^^' stances repel the presumption of malice that would 
and make a otherwise exist, and when there are such special cir- 

communicatlon 

privileged, 

(m) Brown v. Croome, 2 Stark. 297. 

(n) Phillips V. Jansen, 2 Esp. 624. Sending the libel in a letter ad- 
dressed to the wife of the person libelled has been held to be a sufficient 
publication: Weramaii v. J.sA, 22 L. J. (C.P.) 190. See, generally, as to 
publication, Starkie on Slander and Libel, chap. 18. 

(o) Day V. Bream, 2 M. & Rob. 64. 

Ip) Ante, p. 303. 

(g) Ante, p. 301. 

(r) Starkie on Slander and Libel, 460. 



Digitized by Microsoft® 



OF TORTS AFFECTING THE PEESON. 307 

cumstances ttey prevent the matter complained of 
being a libel, although had they not existed it would 
have been, and in such cases the matter is said to be 
a privileged communication. 

A privileged communication may therefore be de- Definition of 
fined as a communication which on its face would be communka- 
libellous, but is prevented from being so by reason of tion. 
circumstances rebutting the existence of malice (s), 
and it occurs where any person having an interest to 
protect, or having a legal or moral duty to perform, 
makes a communication to another (such other having 
a corresponding interest or duty) in protection of his 
interest or in performance of his duty ; here, although 
the communication may contain matter that would 
ordinarily be actionable, yet here it is not actionable 
if the communication is fairly and honestly made in 
iond fide belief of its truth and without any gross 
exaggeration (t). A good instance of a communica- An instance 
tion privileged by reason of being made in discharge "o^^unicaUon 
of a duty, occurs in the case of a master giving a occurs in the 
character to his servant. It is quite true that a ^^st°i. giving 
servant cannot compel his master to give him a a character to 
character (m), but, although this is so, it is clearly the 
master's moral or social, though certainly not his legal, 
duty to do so ; and if he, therefore, gives a character 
which he bond fide believes to be true, he is pro- 
tected, although it is in reality false it is a privileged 
communication {w). Thus A. has had a servant B., 
who, on applying for a new place, refers his intended 
new master to A., who, believing that B. has, during 
his service with him, stolen certain articles, replies to 
the new master's inquiries to that effect ; here, if A. 



(s) Wright v. Woodgate, 2 C. M. & K. 573. 

(*) Harrison v. Bush, 25 L. J. (Q.B.) 25 ; Whiteley v. Adams, 33 L. J. 
(C.P.) 89. 

(m) Carrol v. Bird, 3 Esp. 201 ; Smith on the Law of Master and Ser- 
vant, 347. 

(ip) Weatherstone v. Hawkins, 1 T. R. 110 ; Fountain v. Boodle, 3 Q. B. 5. 

X 2 
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hand fide belieTed this statement to be true, and has 
made it without any exaggeration, under the circum- 
stances, although B. can prove himself totally innocent, 
he has no right of action against him. 

But a chai-ac- If^ howeTor, a master, without being applied to for a 

ter Toluntariiy ^ , , , , i ■ n ■ 

given is not cnaractcr, volunteers one, here he is performing no 
privileged. duty, and it will not be a privileged communication, 
but he will be liable if it is false (x). 



Other instances 
of privileged 
communica- 
tion. 



Seaman v. 
Nethercliff. 



Fair comments on any public proceedings, or on the 
conduct of public men, such as members of parliament 
and the like, and fair and honest criticisms and reviews, 
are privileged communications, provided that in all 
these cases such comments, criticisms, or reviews are of 
an honest, fair, and hond fide character ; if, however, 
they are not, but appear to be really malevolent, then 
they are not privileged («/). 

Statements made by members of parliament in the 
House are privileged, but such members may be liable 
if they subsequently print and publish such state- 
ments (z). 

Fair reports of proceedings in parliament or in courts 
of justice are privileged, unless the proceedings are 
of an absolutely scandalous, blasphemous, or indecent 
nature {a). 

The statements of a witness in a court of justice are 
absolutely privileged, and this even although the wit- 
ness goes somewhat beyond what he was asked. That 
it is so is well shown by the very recent case of Seaman 
V. Nethercliff (h), which came before the court in June of 



(x) Fattison v. Jones, 8 B. & C. 578. 

(j/) See Starliie on Slander and Libel, 518. 

(2) Ibid. 

(a) Ibid. 214, 218, 219. 

(b) See a short note of the case, Law Journal Reports of Cases, 1st July, 
1876, p. 148. 
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the present year (1876), and is not yet fully reported. 
The facts in that case were as follows : The plaintiff 
was a solicitor, and had attested a will, which was 
afterwards called in question in the Prohate Court. 
The defendant, who was an expert in matters of writing, 
gave it as his eyidence that the testator's signature 
was not genuine, but the jury found in favour of the 
will. Soon afterwards the defendant was engaged in 
another case as an expert, and on being cross-examined 
as to his evidence in the will case, he added, as a 
gratuitous statement, " I believe that will to be a rank 
forgery, and shall believe so to the day of my death." 
This was the defamation complained of, but the Court 
decided that the words fell within this class of privi- 
leged communications, as being words spoken in the 
course of evidence ; and Lord Coleridge, in giving judg- 
ment in favour of the defendant, said that the " cross- 
examining counsel, by stopping, could not take away the 
defendant's right to answer ; and he had a right to add 
the further statement that, notwithstanding, he still 
believed the will to be a forgery, the words being 
relevant, as the counsel had challenged the defendant's 
character, which he had a right to vindicate." 

And with regard to what will be a court, so as to Oawkins v. 
render a witness not liable for his statements, it may ^°'''^ Sokehij. 
be noticed that it has been decided that a court of in- 
quiry instituted by the commander-in-chief of the army, 
under the Articles of War, to inquire into a complaint 
made by an officer of the army, is such a court, and 
therefore that statements, whether oral or written, 
made by an officer summoned to attend before such 
court, are absolutely privileged, even although made 
mala fide and with actual . malice, and without reason- 
able and probable cause (e). 

In many cases of what are alleged to be privileged it is for the 

judge to decide 

(o) Dawltms v. Lord Eokeby, L. R. 8 Q. B. 255. 
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"whether a 
particular 
matter is 
privileged. 



communications, on the ground of moral or social duty, 
it is often a difficult matter to decide whether or not 
the matter shall be admitted to be such a duty as to 
render the communication privileged ; in all such cases 
it is for the judge to decide whether the principle can 
be applied to the particular case (d). 



Many cases 
that would on 
their faces 
appear to be 
privileged 
may yet on 
particular 
facts not be. 



In any case of privileged communication, however, it 
is open to the plaintiff to show that, notwithstanding 
that the communication would ordinarily be privileged, 
yet that the plaintiff has been guilty of actual malice, 
i.e., malice in fact (e). Thus, it has been pointed out 
that a master is privileged in giving a character to his 
servant, but yet, if he knowingly gives a false character, 
here there is actual malice, and there cannot possibly 
be any privilege. 



The truth of 
a libel aflFords 
a complete 
answer in a 
civil action. 



Efiect of the 
truth of a 
libel in a 
criminal 
prosecution 
for it. 



The truth of a libellous imputation affords a com- 
plete answer to any action for damages, because the 
action is brought by the plaintiff to free his character 
from such imputation, which he cannot be entitled to 
do if the imputation is actually true (/) ; and where 
the truth of the imputation is not thoroughly and 
strictly proved, but it is substantially or to a great 
extent, this, though not sufl&cient to form a defence, may 
go in mitigation of damages (ff). Libel is, however, 
punishable, not only civilly but also criminally, by in- 
dictment or information ; and in a criminal prosecution 
the truth of the libel was formerly no defence, for the 
object of a criminal prosecution is to a great extent 
the preservation of the public peace and good order, 
which cannot be maintained if one man is allowed to 
publish of another everything that may chance to be 
true of that person, so that, whether true or false, the 



(d) Per Ei-le, C.J., in Whiteley v. Adams, 15 C. B. (X.S.) 418. 

(e) Wright r. Woodgate, 2 C. M. & R. 573. As to malice in fact, see 
ante, p. 301. 

(/) Starkie on Slander and Libel, 72. 
Ig) Chalmers v. Shackell, 6 C. & P. 475. 
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imputation may have equally mischievous results, and 
consequently be equally a public wrong Qi). This state 
of the law is, however, now to a considerable extent 6 & 7 Vict. 
altered, it having been provided that the truth of a ''• ®^' "• ^• 
libel shall form a defence to a criminal prosecution if 
it is also for the public benefit that the matters com- 
plained of should be published (i). 

The Act last referred to {h) also contains two other Provision of 
important provisions on the subject of libel. The first ® gg' ^^'^^^ 
of such provisions is that in any action for defama- apology genc- 
tion it shall be lawful for the defendant (after notice '" ^' 
in writing of his intention so to do duly given to 
the plaintiff at the time of filing or delivering the 
plea {T) in such action) to give in evidence, in mitiga- 
tion of damages, that he made or offered an apology to 
the plaintiff for such defamation before the commence- 
ment of the action, or so soon afterwards as he had an 
opportunity of doing so, in case the action shall have 
been commenced before there was an opportunity of 
making or offering such apology (m). 

The other of such provisions is that in an action Pi-ovision of 
for a libel contained in any public newspaper or other ^ gsastV 
periodical publication, it shall be competent to the Hbei m a 
defendant to plead that such libel was inserted therein pLer*^ ^J!^ 
without actual malice and without gross negligence, 
and that before the commencement of the action, or, at 
the earliest opportunity afterwards, he has inserted in 
such newspaper or other periodical publication a full 
apology for the said libel, or if such newspaper or 
other periodical publication shall be ordinarily pub- 
lished at intervals exceeding one week, that he has 
offered to publish the said apology in any newspaper 



(A) See Starkie on Slander and Libel, 72, 73. 

(!) 6 & 7 Vict. c. 96, s. 6. 

(/S) 6 & 7 Vict. c. 96. 

(0 Since the Judicature Act, 1873, statement of defence. 

(m) Sect. 1. 
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or other periodical publication to be selected by tbe 
plaintiff in such action ; and that every such defen- 
dant shall upon filing such plea (n) be at liberty to 
pay into court a sum of money by way of amends for 
the injury sustained by the publication of such 
libel (o). This latter provision is not, however, now of 
the importance it formerly was, as under the Judi- 
cature Act, 1875, money may be paid into court in all 
actions (p). 



An action for An action of libel may be brought at any time within 

libel must ' 
brought w 
six years. 



libel must be ■ i? -lt j,* j.t. j^ / \ 

bi-ought within si^ years of pubhcation thereof (q). 



If a person, to whom a libel is published, in his turn 
publishes it again, he is liable in respect of it, as well 
as the original libeller (r). 

Definition of Slander may be defined as the malicious defamation 
of another person, not in writing, but simply by word 
of mouth (s). For ordinary slander the only remedy 
of the person slandered is to bring an action for 
damages, for the injury done to him is not so great as 
by libel, which, being in writing or the like, is more 
lasting and' permanent in its nature, while slander, 
being but by word of mouth, is, from its very nature. 
Cases in which fleeting ; but in some exceptional cases of slander, e.ff., 
a cnminal -where the words used are seditious, grossly immoral 

prosecution ^o.; 

will lie for or blasphemous, or addressed to a magistrate with 

slander. reference to his duties or whilst he is performing his 

duties, or uttered as a challenge to fight a duel or to 

provoke such a challenge, a criminal prosecution will 

lie (0- 



(n) See note (J) on previous page, 
(o) 6 & 7 Vict. c. 96, s. 2. 
Xp) 38 & 39 Vict. c. 77, Ovi. xxx, .. 1. 
(g) 21 Jac. 1, c. 16, o. 3. 

(r) McPherson v. Daniels, 10 B. & C 273 ; Tidman v. Ainslie, 10 Ex. 
63. 

(s) For various definitions of slander, see Starkie on Slander and Libel, 3. 
(t) See Starkie on Slander and Libel, 95. 
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As to what words will be sufficient to enable a person instances of 
to maintain an action of slander, may be instanced ^'^"'^'^i'- 
words imputing a crime to any one, as generally that 
he is a thief, or particularly that he has committed such 
and such a wrongful act, but it is not necessary that the 
words used should be so extreme as that, and generally 
speaking any defamatory words causing damage will 
give rise to the action. On the other hand, there are 
many cases of words merely spoken which confer no 
right of action, although had they been written they 
would have (m). Words made use of charging another 
with having evil desires and inclinations, but not 
stating that they have been brought into action, are 
not actionable (a?), but if they go beyond that, and 
charge another with actually having evil principles, 
then it seems they are (y). 

• The facts to be proved in an action of slander will Facts to be 
generally be three, viz., 1. The uttering of the slan- PJ";;''^;";. ^° 
derous words. 2. The malice of the defendant ; and slander. 
3. The damages caused to the plaintiff. 

The first matter will involve the point of whether or what words 
not the words are really defamatory ; and to render "^^^^^ ^'^^'^' 
them so they must be such that if not the whole world, 
at any rate some persons would have taken them 
in a defamatory sense (z). The question as to the 
meaning of the words used is, — in what sense did the 
person uttering them mean them to be understood? (a) 
But although words, if they stood by themselves, might 
be defamatory and actionable, yet it is quite possible 
that they may be controlled by other words made use 
of at the same time, so as to prevent them having the 



(m) r Anson v. Stitart, 1 T. R. 748. 
(x) Harrison v. Slratton, 4 Esp. 218. 
(y) Prince v. Howe, 1 Bro. P. C. 64. 
(z) Ante. pp. 304, 305. 
(a) Read v. Ambridge, 6 C. & P. 308. 
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ordinary usual and primary meaning that they other- 
wise would have had (h). 

The malice The malice that is required is only malice in a legal 

ou?y 'maii'ce in ^ense, which will be implied if the uttering of the 
law. defamatory words is proved (e). 



Special damage We have stated that the third essential of proof in 
in'au acUoT*^ ^^^ actions of slander will be the damages caused by 
for slander. the defamatory words, for generally speaking, unless 
the slander has been productive of damage, no action 
lies, in which respect slander differs from libel, for in 
the former we have pointed out that the plaintiff will 
at any rate be entitled to a nominal verdict, although 
he may not give one atom of evidence that the libel has 
caused him any injury (d). In some few cases this 
is also so in slander, and such words are said to be 
words actionable in themselves, and they are as fol- 
lows (e) : 



Except in 
tliree cases. 



1. Imputing 
an indictable 
ofi'ence. 



1. Where an indictable offence, or actual conviction 
thereof, is imputed, and it is not necessary that the 
crime should be technically described, any words by 
which it would ordinarily be understood are suffi- 
cient (/) ; nor is it necessary to particularly specify 
any crime, it is sufficient if a person says he has a right 
to have another punished (g). General terms of abuse, 
such as rogue, rascal, scoundrel, &c., are not words 
actionable in themselves, for they do not impute any 
precise and definite offence punishable in the courts of 
justice (A). 



2. Imputing 
a contagious 
disorder. 



2. Where the words used impute to the defendant a 



(6) Shipley y. Todhunter, 7 C. & P. 680. 

(c) As to malice in fact and malice in law, see ante, p. 301. 

Id) Ante, pp. 303, 304. 

(e) See Starkie on Slander and Libel, 98. 

(/) Coleman v. Godwin^ 3 Doug. 90. 

((/) Francis v. Jioose, 3 M. & W. 191. 

(A) Starkie on Slander and Libel, 102, 103. 
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contagious or infectious disorder, which may have the 
effect of excluding him from society (^), e.g., the leprosy 
or the itch. It is not, however, sufficient to say that a 
person has at some past time had such a disorder (h). 

3. Where the words used impute to the defendant some 3. imputing 
incompetence in his office, trade, profession, or calling, ]n™"?acie,'"^'^ 
or tend to injure or prejudicially affect him therein (Z). profession, or 
Thus, words imputing to a solicitor in any way that ^^^ 03""'=° ■ 
he is a knave {m), or that he deserves to be struck off 
the rolls [n), come within this category. So, also, to 
say of a doctor that none of the other medical men in 
the town will meet with him, is in itself actionable (0), 
and so are words imputing indigent circumstances to a 
banker (p). The great criterion to ascertain whether 
or not words do come within this heading is, do they 
directly touch or affect the plaintiff in his office, trade, 
profession, or calling ? if they do, then they are action- 
able in themselves {q). 

To render words actionable in themselves as coming 
within this third class, it matters not how humble the 
calling or employment of the plaintiff may be ; thus, 
menial servants have been held entitled to maintain an 
action for words spoken against them in their employ- 
ment without any proof of special damage (r). 

It is only important to prove that words come Proof of special 

damages, how- 

ever, always 

(t) Starkie on Slander and Libel, 142. given when 

(Ji) Carslake v. Mapledjram, 2 T. R. 473. possible, tor 

(0 Starkie on Slander and Libel, 145. *"? ^^'^^ °' ^ 

\m) Day v. Buller, 3 Wils. 59. enhancing the 

(n) Per Kenyon, C.J., Fhillips v. Jansen, 2 Esp. 624. damages, 

(o) Southee v. Denny, 1 Ex. 196. 
(p) Robinson v. Marohant, 7 Q. B. 918. 
(5) Starkie an Slander and Libel, 154. 

(r) Gonncrs v. Justice, 13 Ir. C. L. E. 451. In addition to the three 
cases given above in which an action of slander may be maintained with- 
out proof of special damage, it may be mentioned that calling a woman a 
whore, or otherwise imputing unchastity to her, is by itself actionable in 
the city of London courts ; and so calling a woman a strumpet in the city 
of Bristol is actionable there by the custom of the place (see P'isher's 
C. L. Digest (tit. " Defamation "), 3061, 3062). 
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The truth of 
slander is an- 
answer to an 
action for it. 



within one of these three classes when special damage 
cannot be proved ; and, of course, such proof is always, 
when possible, given for the purpose of enhancing the 
amount of the damages. 

The truth of slanderous matter will form a perfect 
defence to any action in respect of it on the like 
principle that, as has been stated (s), the truth of a 
libel may be set up as a defence to an action for 
damages. This point is extremely well put in Mr. 
Starkie's work on Slander and Libel (t), as follows : 
" It is essential to the claim for damages that the im- 
putation should be false; for, as in point of "natural 
justice and equity, no one can possibly have any claim 
or title to a false character, so also would it be contrary 
to the principles of public policy and convenience to 
permit a man to make gain of the loss of that reputa- 
tion which he had forfeited by his misconduct. Inforo 
conscientise it is no excuse that the slander is true ; 
but in compassion to men's infirmities, and because if 
the words spoken are true, the individual of whom 
they are spoken cannot justly complain of any injury, 
the law allows the truth of the words to be a justifi- 
cation in an action for slander." 



The principle 
of privileged 
communica- 
tions applies 
equally to 
cases of 
slander. 

Scandalum 
magnatum. 



The remarks that have been made under the head of 
libel on the subject of privileged communications apply 
equally to cases of slander (u). 

A special and peculiar kind of defamation occurs in 
what is called seandalum magnatum, of which it is suflG.- 
cient to say that it consists in the spreading of false 
reports against peers and certain other great officers 
of the realm, and that it is subjected to peculiar 
punishments by various ancient statutes (w). 



(s) Ante, p. 310. 

(0 Pp. 97, 98. 

(m) See ante, pp. 306-310. 

(ic) See Brown's Law Dint. 321. 
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An action of slander may be brought at any time An action of 
within two years after the uttering of it (x). tehron^^^ 

within two 

A person repeating a slander uttered by another ''^'*'^'^' 
renders himself liable in respect of it, and cannot in repelung a 
any way discharge himself by giving up the name of slander is 
the author or first utterer of it, for both are liable (y). vvere^thV 

utterer of it. 

The differences between libel and slander have ap- Differences 
peared in discussing respectively each of those torts, '^^t^';^'' |'i"=i 

inni-nn -i i- t-t and slander. 

and all that is therefore necessary under this third 
heading is to summarise those differences. They are 
as follows : 

1. There is the difference in the very nature of the 
two torts which appears from their two definitions (z). 

2. Libel, from its nature, is of a more lasting, and 
slander of a more fleeting character, so that libel is a 
tort of a more serious nature than is slander (a). 

3. It is not essential to prove special damage in an 
action of libel (fe), but it is in slander, except in three 
cases (c). 

4. Libel is punishable both civilly and criminally : 
but slander, generally speaking, only civilly {d). 

5. Libel is by statute barred after six, but slander 
after two, years (e). 



(s) 21 Jac. 1, c. 16, s. 3. As to the construction put upon this pro- 
vision, see Starkie on Slander and Libel, 390. 

(y) McPherson t. Daniels, 10 B. & C. 273 ; Tidman v. Ainslie, 10 
Ex. 63. 

(z) Ante, pp. 303, 312. 

(a) Ante, p. 312. 

(6) Ante, p. 303. 

(o) Ante, p. 314, where these three cases are given. 

Id) Ante, pp. 310, 312. 

(e) Ante, p. 310, and supra. 
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V. Seduction 
and loss of 
services. 



" An action of seduction is in our law founded upon 
a fiction — the basis of this action when brought even 
by a father, to recover damages for the seduction of 
his daughter, having been uniformly placed from the 
earliest times, not upon the seduction itself, which is 
the wrongful act of the defendant, but upon the loss of 
service of the daughter, in which service the parent is 
supposed to have a legal right or interest. It has, 
accordingly, always been held that in an action for 
seduction loss of service must be alleged and must be 
proved at the trial, or the plaintiff will fail, notwith- 
standing the production of evidence conclusive as regards 
the guilt of the defendant ; for the wrong done by his 
act the law does not esteem fer se as an injuria, 
using that word in its strict sense, but merely as 
damnum sine injuria, for which consequently an action 
will not lie " (/). 



The action of 

seduction is 

not for the 

seduction, but Scduction. 

for the loss of 



The foregoing quotation shows lucidly enough the 
nature of the action commonly called an action of 
From it the student will carefully observe 
that although the action is said to be " for seduction," 
yet this is not strictly correct ; it is really for the loss 
of service that ensues from the antecedent act of seduc- 
tion, and is therefore so called, for a parent or other 
person has no remedy because his daughter or other 
relative has been seduced {g). This may have injured 
him substantially in his position or in his feelings, yet 
it is not what the law considers as a legal injury, but 
constitutes an instance of the rule — before endeavoured 
to be explained — that damnum sine injuria will not be 
sufficient to enable a person to maintain an action. 



The seduced Again, a woman cannot herself maintain any action 

maintaiTan"* ^^ respcct of her own seduction, for she has been a 

action of Consenting party to the tort, and the maxim of our 

seduction, for 

the maxim is 

Volenti non fit , t, , „ 

injuria. (/) Broom s Coms. 82, 83. As to damnum sine injuria, see ante, p. 4. 
(</) Sat/unmite v. Duerst, 5 East, 47n. 
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law, Volenti non fit injuria, deprives her of any remedy 
she might but for its existence have had (Ji). 

Did the law stay here there would, of course, be no The fiction 
remedy for the tortious act of seduction, but — as stated "^"ioiT'of'' "" 
at the commencement of our subject — this action is, in seduction is 
our law, founded upon a fiction, this fiction being that, ""'" '^'"" 
although the person seduced cannot maintain any action, 
nor can a parent in his character of parent, yet any 
person whether parent or not, between whom and the 
seduced party the relationship of master and servant 
exists, may sue for the loss of service that ensues from 
the pregnancy and illness consequent on the seduction, 
whereby the person is deprived of the services that 
should have been rendered to him, and to which he was 
entitled (i). 

This action, therefore, can be maintained by a person The usual cases 
who is purely and simply a master, but this is not the °^ s«''"<:''"° 'f 
usual class of cases that occur, for in such cases, practi- when a parent 
cally, the damages the master would recover would be ^"^^' 
but small. Actions of seduction usually occurring in 
our courts, are, where a parent or other person sues 
for the seduction and consequent loss of service to him 
of his daughter or other relative; and here, though 
technically he has to make out a state of service as ex- 
isting between himself and the seduced person, yet this 
being made out technically, substantial damages may 
be given to the plaintifi'very far beyond any real injury 
done by the loss of service, but as a solatium to the feel- 
ings of the plaintiff, and increased in amount according 
to the conduct of the seducer. The jury, also, un- The jury in 
doubtedly, in most cases of seduction, look to the fact »° '"^t'."'' °f 

111 • • •nci seduction 

that, although the action is nominally for loss of generally look 
service, yet, substantially, or probably, it is chiefly for t^* ob'Tc^^or" 
the benefit of the seduced herself, it being at any rate, the action. 



(K) See Broom's Legal Maxims, 265. 
(0 Addison on Tortf, 907, 908. 
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Points to be 
proved in an 
action of 
seduction. 



the only meana she has of obtaining such remedy from 
the seducer (k). 

In every action of seduction the points to be proved 
will be three, viz. : 

1. The fact of the seduction and consequent illness 
and loss of service. 



What will 
constitute the 
position of 
master and 
servant to 
enable a 
person to sue 
in this action. 



2. That the relation of master and servant existed 
between the plaintiff and the party seduced ; and 

3. The damages sustained. 

With reference to the first and third points, it has 
already been pointed out that it is not the actual act 
of seduction which really gives rise to the action, but 
the illness and loss of service, and that the jury have a 
very wide discretion in awarding damages. The second 
point remains as to what will be sufficient proof of the 
relationship of master and servant, and as — as has also 
been pointed out — it is not in simple cases of ordinary 
service that the action is usually brought, but in cases 
of parent and child, in which it is wanted to establish a 
technical service, it is sometimes not easy of determi- 
nation whether or not that relationship can be said to 
exist. 



It is not neces- 
sary to show 
that the 



It is not at all necessary to show that the seduced 
was actually employed in a regular routine of duty (I), 



seduced was in for " very slight evidence of actual service, such 



any regular 
routine of 
service. 



milking cows, making tea, nursing children, will suffice 
to prove the fact of actual service. And where a 
daughter is shown to have been living with her father 
at the time of the seduction, forming part of his family, 



(/i) Except indeed a bastardy summons for the maintenance of the child, 
as to which see 35 & 36 Vict. c. 65. 

(0 See Griffiths v. Teetgen, 15 C. B. 344 ; Torrence v. Gibhhis, 5 Q. B. 
297 ; Rist v. Faux, 32 L. J. (Q.B.) 386. 
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and liable to his control and demand, service will be 
presumed, and proof of acts of actual service will be 
unnecessary" (m). 

And this relationship of master and servant must be The relation- 
shown to have existed not only at the time of the ^^Ifgg^^^^j'^'^ 
illness and loss of service, but also at the time of the must have 
seduction (w), upon the principle that a master taking a tj^e „£ the 
servant who has already been seduced, takes her with seduction. 
the injury already done — it is not an injury committed 
during the time of his rights over her. 

The fact of the seduced party being a married An action may 
woman does not prevent the action, for, provided she foi^^rseduc- 
is living with and serving her parent or other the per- tion of a 
son who brings the action, without any interference on ™o™n. 
the part of the husband, the plaintiff's rights are just 
the same as if she were not married (o). But if a 
daughter is in a house of her own, the fact of her father 
being there with her consent cannot confer on him any 
right of action (p), and if she is away in actual service 
to some third person, but comes home occasionally, and 
then renders services, this cannot give the parent any 
right to bring the action {q) ; but if she is generally at 
home, and simply away making a temporary visit when 
the seduction or the illness occurs, here the parent has 
his right of action, because he has a right to call for 
her service (r). 



If the person seduced is actually and substantially in Effect of a 
the service of her seducer when the seduction takes T°^'^ ''^'°s 

in the service 
of her seducer. 

(ni) Addison on Torts, 912 ; and as to the latter statement in the text, 
see Maunder t. Term, M. & W. 323 ; Jones v. Brmun, 1 Esp. 217 ; Fores 
V. Wilson, 1 Peake, 77 ; and per Coleridge, J., Torrence v. Gibbins, 5 Q. B. 
300. 

(n) Dmies v. Williams, 10 Q. B. 729. 

(o) Barper v. Zuffkins, 7 B. & C. 387. 

(p) Manley v. Field, 29 L. J. (C.P.) 79. 

(q) Thompson v. Soss, 29 L. J. (Ex.) 1. 

()■) Griffiths V. Teetgen, 15 C. B. 344. 

y 
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place, no one will have any right to maintain the action, 
unless indeed, the girl has been fraudulently lured 
away from her home, and thus taken into service for the 
purpose of seduction, in which case the parent, or person 
standing in loco parentis, will still have his remedy, 
because such a fraudulently arranged service does not 
put an end to the relationship of master and servant 
that before existed. In all such cases it will always be 
a question for the jury, whether there was a hond fide 
service between the girl and the defendant (if there 
was a hond fide service, the verdict must be for the de- 
fendant), or whether the service was arranged simply 
and expressly for the purposes of, and with a view to 
the accomplishment of the seduction (if it was so 
arranged, the plaintiff will still be entitled to a verdict, 
notwithstanding such services (s) ). 

If the piaintifif It will always be a good defence to an action of this 
condu^t'''^ kind, that the plaintiff has by his own conduct brought 
brought about about the ovil he complains of, e.g., if he has encouraged 

the seduction, * -j.* ^ i_ ji j* i* 

he cannot ^^J improper mtimacy between the parties, or has m- 
maintain an troducod the porsou seducod to, or encouraged her 

action for it. • , ■,, pi it 

acquaintance with, persons or a known loose, dangerous, 
or immoral character (t). 

It is a good If a defendant proves that, although he was the 

defendlntto seducor, yet he was not the father of the child of which 
show that he she was delivered, no action lies against him (m). 

was not the 
father of the 

seduced's There are also cases in which an action can be 

An action for maintained for loss of services arising quite otherwise 

loss of services than by soduction, for " every person who knowingly 

tahie^d^Tte" ^'^^ designedly interrupts the relation subsisting be- 

irrespective of tweeu master and servant by procuring the servant to 

seduction. 



(s) See Addison on Torts, 909, and remarks of Abbott, C.J., in Speight 
V, Olivrera, 2 Starlj. 495, there quoted and referred to. 

(t) See, as an instance of this, Reddie v. Scoolt, 1 Peake, 316. 
(m) Hager v. Grimwood, 16 L. J. (Ex.) 236. 
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.depart from the master's service, or by harbouring him 
and keeping him as servant after he has quitted his place 
and during the stipulated period of service, whereby 
the master is injured, commits a wrongful act, for 
which he is responsible in damages " {x). Thus, in the 
case of Lumley v. Gye (y), the plaintiff alleged in his l-umiey v. 
declaration that he was lessee and manager of the ^"' 
Queen's Theatre, and that he had agreed with one 
Johanna Wagner to perform in his theatre for a certain 
time, with a condition that she should not sing or use 
her talents elsewhere during the term, without the 
plaintiff's consent in writing. That the defendant, 
knowing these facts, and maliciously intending to injure 
the plaintiff as lessee and manager of the theatre, whilst 
the agreement with Wagner was in force, and before 
the expiration of the term, enticed and procured her 
to refuse to perform, by means of which enticement 
and procurement of the defendant, Wagner wrongfully 
refused and did not perform during the term. On de- 
murrer, the court held that this showed a good cause 
of action for the plaintiff, and that an action lies for 
maliciously procuring a breach of a contract to give 
exclusive personal service for a time certain, equally 
whether the employment has commenced or is only in 
fieri, provided the procurement be during the sub- 
sistence of the contract and produces damage, and that 
to sustain such an action it is not necessary that the 
employer and employed should stand in the strict rela- 
tion of master and servant. 



(x) Addison on Torts, 906. 
(i/) 2 Ell. & B. 224. 
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OHAPTEE VI. 



Many matters 
of negligence 
have inciden- 
tally been 
treated of in 
prior pages. 



OP TORTS AKISma PECULIAKLT FROM NEGLIGENCE. 

In the foregoing pages many matters depending on 
negligence have incidentally been touclied on, as for 
instance, particularly in the chapter on Bailments, and 
therein of Common Carriers, which subject mostly in- 
volves negligent breaches of duties on the part of the 
bailee (a). The object of the present chapter is to 
treat particularly of the subject of Negligence, intro- 
ducing some matters that have been before casually 
mentioned, and some that have not been treated of at 
all. 



There must 
always be 
some obliga- 
tion on the 
part of the 
negligent 
person to use 
care. 

What is to be 
considered 



Negligence producing damage to another is in all 
cases a ground of action to the party suffering thereby, 
provided there is some obligation on the part of the 
negligent person to use care ; but the question of what 
shall be considered negligence so as to render a person 
liable therefor is a question of fact for the jury, sub- 
ject to rules of law or of common sense, according to 
negligence is a ■^];iicij ^i^e mcasurc of culpablc negligence varies as the 

question of fact . -u.-i T-re j-- 

for a jury. circumstanccs 01 each particular case diiier ; lor m 
some cases a person is liable only for very extreme acts 
of negligence, in others for very slight acts of negli- 
gence (6) ; thus, to again refer to the subject of bail- 
ments, we have seen that a remunerated bailee may be 
liable for ordinary or for slight negligence, whilst a 
mere voluntary bailee is liable only for acts amounting 



(a) As to which, see ante, Part i. ch. iv, 

(d) See Brown's Law Diet. tit. " Negligence," 24:8. 
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to gross negligence (c). A person, too, may be liable 
not only for acts of negligence done in his own proper 
person, but also by those whom he employs under the 
maxim. Qui facit ]per alium facit per se (d), for this is 
only reasonable — the person employing has the option 
of those whom he will employ, and if he employs negli- 
gent, careless, or unskilful persons, it is only fair and 
proper that he should be liable for their negligence, 
carelessness, or unskilfulness. 

The subject of Negligence may be conveniently con- Mode of 
sidered under the following heads, viz. : subject!'"^ 

1. Negligence causing injury to the person. 

2. Negligence causing injury to property, real or 
personal. 

3. Defences to an action for negligence. 

If a person, through negligent driving, runs over or i. Negligence 
otherwise injures any person, he is liable for such injury, to"'^e^pe°|o^f 
and this equally so whether the driving is by himself 
or by his coachman or other servant, and whether he is 
at the time in the vehicle or not, provided always that, 
in the case of a servant being the driver, he is acting 
in the course of his duty ; for if this is not so — as, if 
the servant takes out the vehicle contrary to his mas- 
ter's orders — then the master is not liable (e). It has, 
however, been held that if the servant is originally out 
in the course of his duty, and then disobeys his master's 
instruction, as by driving where he was told not to, the 
master is nevertheless liable (/). 



(c) Ante, pp. 86, 87, and cases of Coggs v. Bernard, 1 S. L. C. 188, and 
Wilson V. Brett, 11 M. & W. 113, there quoted. 

(d) See Broom's Legal Maxims, p. 784 ; Broom's Corns. 679, 687. 

(e) McManus v. Oriciett, 1 East, 106. 
(/) Seymour v. Greenwood, 6 H. & N. 359; 7 H. & N. 855; 

AsM<m, L. R. 4 Q. B. 476. 
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Liability in the Where a vehicle is let out hy a joh-master to a person 
Tehide let ^^0 appoints his own coachman, here, generally speak- 
out, ing, the owner is under no liability, for the coachman 
is not his servant, but the servant of the person to 
whom the vehicle is let {g). In all cases in which it is 
desired to make one person liable for the negligent act 
of another, it is essential to show that the person guilty 
of the negligence actually stood in the position of 
Or in the case Servant to the other (K) ; so that, where a contractor 
"^ V"*t" ^°^ building or other purposes employs a sub-contractor 
to carry out the work, who in his turn employs his ser- 
vants, the original contractor is not liable for the neg- 
ligence of such servants {i). So, if a person instructs 
builders or other workmen to pull down or alter his 
house, or do other work of a lawful and not necessarily 
dangerous character, he is not liable for their acts of 
negligence committed in the course of such work being 
done (h). If, however, the work is actually completed, 
and afterwards, through the negligent way in which it 
has been done, an injury happens to any one, then the 
owner may be liable; so that, for instance, where a 
person came to races, and paid money for the privilege 
of viewing such races from a stand erected for that 
purpose, and was injured through the negligent manner 
in which it had been constructed, it was held that the 
person who caused its erection and received the money 
for admission was liable in respect of such injuries (Z). 
If, however, money is not paid in such a case, but the 
persons are received as visitors, it would then be the 
same as a man receiving visitors at his own house, 
as to which the law is, that he is not liable for any 
injury happening to them from some defect of which he 



(9) Laugher v. Pointer, 5 B. & C. 547 ; Qmrman v. Burnett, 6 M. & W 

499. 

(A) Butler V. Hunter, 31 L. J. (Ex.) 214. 

(t) Cuthbertson v. Parsons, 12 C. B. 304: Murray v. Currip ^ T( 
6 C. P. 24. > a u ,,1,!, u. XI. 

(K) Butler v. Hunter, 31 L. J. (Ex.) 214. 

(0 Francis v. Cockrell, L. K. 5 Q, B. 184; Ibid. 501. 
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himself is not aware ; though, if he is aware of the 
defect, and such defect is not necessarily observable, 
then it is his duty to warn the guest, and if he fails to 
do so, then he may be liable (m). 

If a person deposits with a carrier or other bailee Liability in 
goods of a dangerous character, and neglects to disclose dan^gerous 
that fact to such carrier or other bailee, he is liable for goods. 
the consequences (n) ; and if a person negligently en- 
trusts any machine, implement, or animal to a person 
unfit to take charge of it or to manage it, who from 
his unfitness does some injury, the person entrusting it 
to him is liable (o). And the same principle applies 
where a person negligently leaves about anything of a 
dangerous character, or which may do injury, for he is 
liable for all the reasonable and probable consequences 
arising from his negligence (p). If a person keeps Or animals. 
some animal of a naturally ferocious nature, as a lion 
or a bear, he is liable for any injury such animal may 
do ; but if not naturally of such a nature — e.g., a dog 
— then to render the owner liable for an injury done to 
a person, proof not only of the animal's viciousness 
must be given, but also of the scienter or knowledge of 
the owner of such viciousness (g). Proof, however, of 
such scienter in the case of injuries to sheep or cattle 
is not necessary (r). 

Where the negligence complained of arises out of a An action foi- 
contract, persons besides the other contracting party be^maintoined^ 
may, nevertheless, sometimes maintain an action in quite irrespec- 
respect of it, which fact depends upon the principle privity ^"'^ 
that privity is not at all requisite to support an action 



(m) CoUis T. Selden, L. R. 3 C. P. 495 ; Southcoie v. Stanley, 1 H. & N. 
247. 

(n) Farrant v. Barnes, 31 L. J. (C.P.) 139 ; Brass v. Maitland, 6 E. & B. 
470. 

(o) Dixon V. Bell, 5 M. & S. 198. 

Ip) Lynch v. Nurdin, 1 Q. B. 36 ; HHck/e v. Goodwin, 5 C. & P. 192. 

(g) Addison on Torts, 190, 191. 

(r) 28 & 29 Vict. c. 60 ; ante, pp. 272, 273. 
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in delicto (s) ; thus, a medical man may be liable for 
the negligent treatment of bis patient, although be 
was not called in by the patient, and was not to be 
remunerated by him {t). 

Injuries from Nuisances arising from negligence frequently cause 
nuisances. (Jfrect injury to the person, e.g., if in the course of 
necessary excavation to public roads a heap of stones is 
negligently left lying there, this constitutes a nuisance, 
and a person falling oyer such stones and being thereby 
injured has a right of action (w). And although any 
one has certainly a right within due bounds to do what 
he likes on his own property, yet if he has dangerous 
holes, shafts, pits, or wells, or the like thereon, it is his 
duty to protect any one coming lawfully on his pre- 
mises; and if a person so lawfully coming thereon, 
through not being properly warned, guarded, and pro- 
tected against such dangerous places, falls in them, or 
in any way injures himself through them, the pro- 
prietor is liable, unless the person with due caution or 
care might have himself prevented the accident {x). 

Liability for It is providcd by statute {y), that it shall not be 
arising from lawful for any person to sink any pit or shaft, or to 
an engine, &c., ercct or causc to be erected any steam-engine, gin, or 
public road! ^ other like machine, or any machinery attached thereto, 
within the distance of twenty-five yards, nor any 
windmill within fifty yards, from any part of any 
carriage-way, or cart-way, or turnpike-road, unless the 
same shall be within some house, building, wall, or 
fence sufficient to screen the same from such way or 
road, so as to make it not dangerous to passengers, 
horses, or cattle. Within these distances of twenty- 
five and fifty yards respectively, it is no answer to an 



(s) Ante, pp. 243, 244, and cases there cited. 

(0 Ante, p. 157 ; Gladwell v. Steggall, 5 Bing. N. C. 733. 

(u) See Ellis v. Sheffield Gas Consumers Co., 2 E. & B. 767. 

(a;) Indermaur v. Dames, L. R. 1 C. P. 274 ; Addison on Torts, 169. 

(y) 5 & 6 Wm. 4, u. 50, s. 70, extended by 27 & 28 Vict. u-. 75. 
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action for any injury arising therefrom to show that 
the person injured was a trespasser at the time he sus- 
tained the injury (z). Subject, however, to the fore- 
going, a person is not liable for an injury happening to 
a person who is a trespasser at the time (a) ; and when an 
excavation is made beyond the above-mentioned distance 
of twenty-five yards from a way or road, and does not 
immediately adjoin any footpath or public way of pas- 
sage, so as to render it necessarily dangerous to the 
public, and a person must become a trespasser before he 
can reach such excavation, the owner of the land is not 
guilty of what the law considers negligence through 
not fencing it off, and is not liable to any person 
injured through it (fc). 

Where the injury complained of is caused by the where an 
negligence of several persons, the party injured may !''J"''5' '^ ?°°® 

, ^ , , , ■*■. r J J J hj several, one 

maintain his action against any one or all of them (e) ; or all may be 
and if, he chooses to sue one only of them, that one ^^^^' 
has no right of contribution against the other or others 
of them, although such other or others may have been 
equally guilty with him (unless, indeed, it is some neg- 
ligence arising out of contract), for there is no contri- 
bution between wrongdoers (d). 

The liability of carriers of passengers for injuries The liability of 
done to them in the course of the carrying turns entirely "carriers of 

■ I i> T .1 • n . 1 passengers 

upon the point oi negligence, their duty and contract depends 
being to carry safely and securely so far as by reason- ^^^^^^^ y"" , 
able care and forethought is possible, and if they in any negligence. 
way fail in this they are liable (e). It is not, therefore, in 
every case of an injury to a passenger that the carrier 
will be liable, for he does not in any way warrant a 

(z) Addison on Torts, 172. 

(a) See, howerer, as to the setting of man-traps, spring-traps, dog- 
traps, &c., Addison on Torts, 168. 
(6) Addison on Torts, 172. 
(c) Mweton y. Rardern, 4 B. & C. 223. 
(rf) Merryweather v, Nixan, 2 S. L. C. 527 ; 8 T. K. 186. 
(«) Ante, p. 96. 
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passenger's safety, and "when everything has been 
done that human prudence can suggest, an accident 
may happen. The lights may in a dark night be ob- 
scured by fog, the horses frightened, or the coachman 
may be deceived by a sudden alteration in the position 
of objects near the road by which he had been used to 
be directed in former journeys " (/) ; or there may be 
some latent defect in the vehicle which causes the 
accident, and which it was impossible, with the exer- 
cise of all due care, caution, and skill, to have dis- 
But proof of covered (gi). Negligence is, therefore, always an 
the vehicle esscutial of an action against a carrier of passengers ; 

being under ,.. " ./.i i-i- i 

the carrier's but although this IS SO, yet if the vehicle IS at the 
ti°mf of the**"^ time of the injury being done under the control of the 
accident is carrier, negligence is prima facie presumed from this 
^nma/act« ^^^^ circumstanco, and the onus of proof will lie, in 
negligence. the first place, on the carrier to explain and show that 
there was really no negligence on his part. 

Actio personalis Although a person, therefore, has always had a right 
of action for an injury done to him through the negli- 
gence of another, yet if the injury was so excessive as 
to actually cause his death, the person guilty of, or 
responsible for the negligence escaped from his lia- 
bility to an action upon the principle that it was an 
action personal to the individual, and he having died 
there was no one to maintain it, the right to bring it 
having ended with his decease, the maxim being, Actio 
personalis moritur cum persona (h). The law upon 
this point has, however, been altered by an Act in- 
tituled "An Act for compensating the Families of 
Persons killed by Accidents," and generally known as 
Lord Campbell's Act (i). 



(J) Addison on Torts, 382. 

{g) Redhead v. Midland Ey. Go. L. E. 2 Q. B. 412; Ibid. 4 Q. B. 379. 

(A) See Broom's Legal Maxims, 904. 

(0 9 & 10 Vict. c. 93 ; amended by 27 & 28 Vict. o. 95. The provi- 
sions of these Acts constitute the great exception to the maxim, Actio 
personalis moritur cum persona ; but see other exceptions, ante, pp. 252,283. 



Tnoritur mm 
persona. 
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By that Act it is enacted : " That whensoeYer the Provisions of 
death of a person shall be caused by wrongful act, ^°ii.g ^^^^ & 
neglect, or default, and the act, neglect, or default is lo Vict. c. 93. 
such as would, if death had not ensued, have entitled 
the person injured to maintain an action and recover 
damages in respect thereof, then and in eyery such case 
the person who would have been liable if death had not 
ensued shall be liable to an action for damages, not- 
withstanding the death of the person injured, and 
although the death shall have teen caused under such 
circumstances as shall in law amount to a felony " (/). 

Every such action, the Act provides, shall be brought 
by the executor or administrator of the person deceased 
within twelve calendar months after the death of such 
deceased person (k) ; and shall be for the benefit of the 
wife, husband, parent (which term is to include father, 
mother, grandfather, grandmother, stepfather and step- 
mother), and child (which term is to include son, 
daughter, grandson, granddaughter, stepson and step- 
daughter), of the deceased (Z). Only one action is to be 
brought in respect of the same subject-matter of com- 
plaint (m), and the plaintiff, executor, or administrator 
must deliver to the defendant or his solicitor full par- 
ticulars of the person or persons for the benefit of whom 
the action is brought, and of the nature of the claim in 
respect of which damages are sought to be recovered. 
All damages recovered, after deducting any costs not 
recovered from the defendant, are to be divided amongst 
the before-mentioned relatives in such shares as shall 
be found and directed by the jury (w). 



(j) Sect. 1. As to the words italicised in the text, the student will 
remember that the general rule as to a tort amounting to a felony is that 
the civil remedy is suspended until the felony has been punished. See ante, 
p. 242. 

(K) 9 & 10 Vict. c. 93, ss. 1, 2, 3. 

(0 Sees. 2, 5. 

(m) Sec. 3. 

{n) Sec. 4. 
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Amendment of The provision, however, that the action must be 
&28^Vict'r troiiglit by the executor or administrator has been 
95. ■ ' amended by a subsequent statute (o), which provides 
that if there shall be no executor or administrator of 
the deceased, or if the action is not brought by such 
executor or administrator within the first six of the 
twelve months allowed, then it may be brought in the 
name or names of all or any of the persons for whose 
benefit the executor or administrator would have sued. 

All the general rules of law which govern ordinary 
actions for negligence by the person actually injured 
apply to this kind of action ; so that, for instance, where 
by reason of the person's contributory negligence (p) 
he could not have himself maintained any action, neither 
can his representatives {q). 

The damages In giving damages in cases under Lord Campbell's 
that may be Act the jury are limited to considering the actual pecu- 
action und'er'^ uiary loss sufi'ered by the persons for whose benefit the 
these Acts. action is brought ; they cannot speculate on the advan- 
tages that might have resulted to such persons had the 
deceased not been killed, nor can they look to the grief 
caused to such persons and the injury done thereby to 
their feelings, but they may consider the fair loss of 
comforts and conveniences through the decease of the 
head of a family (r). 

No action can And if the deceased has during his lifetime brought 
be brought an actiou and recovered damages thereon for the injury 

IT "tnP flPfPJlSPQ 

has during done to him, or has made some arrangement with 
his lifetime ^j^g causcr or causcrs of the injury for compensation 

received o <j ± 

compensation. 



(o) 27 & 28 Vict. c. 95, s. 1. 

(p) Contributory negligence is noticed, post, pp. 340-343. 

(g) Watling t. Oastler, L. R. 6 Ex. 73 ; see judgment in Pryor v. Great 
Northern Ey. Co., 2 B. & S. 767. 

(r) Franklin v. South Eastern Ry. Co., 3 H. & N. 211 ; Pry or v. Great 
Northern By. Co., supra. See further hereon, post. Part iii. ch, i. p. 367. 
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to him, and received satisfaction thereunder, no action 
can be brought under Lord Campbell's Act (s). 

If a person traTcUing by rail, thinking, on the train Liability of 
stopping, that it has arriTcd at his station and that he company in 
should therefore alight, does so, and by reason of its f ^f « "f ™ . 
having overshot the platform or otherwise he is thereby from a train 
injured, the company are liable, if he had fair reason for "^""^^"^^f^"^ 
believing that it was at the station and that he might 
and ought to get out (t). 

It has been pointed out (u) that a person is fully a master is not 
liable for the acts of those whom the law denominates l'*.^'** ^°/ ^^. 

injury done to 

his servants, under the maxim, Qim facii per alium facit a servant by 
'per se, but to this rule there is one very important excep- s°°4nt acting 
tion, and it is this, viz., that if the person injured is in a common 
also a servant acting in the course of a common employ- ^"^ oy™«n • 
ment with the servant guilty of the negligence, here 
the master is under no liability (x). Thus, although on 
a railway accident happening through the negligence of 
the driver of the train or some other employe of the 
company, the company will be liable to passengers for 
the injuries done to them, yet they will not be liable 
for injuries done to the stoker, guard, or other servant 
of theirs employed in the train. The reasoning upon Eeason of this. 
which this exception is founded is this, that the servant 
in entering on his employment saw and contemplated 
all the risks he would or might run, and agreed to 
include them all in his wages, and has identified him- 
self with the other servants acting in his common 
employment; so that just as where an injury to a 
servant has happened through his own negligence he 
can have no remedy against his employer, so although 



(s) Read t. Great Eastern Sy. Co., L. R. 3 Q. B. 556. 

(t) Foy V. London, Brighton, and South Coast By. Co., 18 C. B. (N.S.) 
225 ; Cockle r. South Eastern By. Co., L. R. 5 C. P. 457. 

(m) Ante, p. 325. 

(x) Priestly v. Fowler, 3 M. & W. 1 ; Winterbottom v. Wright, 
10 M & W. 109 ; Timney v. Midland By. Co., L. K. 1 C. P. 290. 
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the injury does not happen to him but to his fellow- 
servant, yet it is just the same (y). In all such cases as 
this, however, it is manifestly the duty of the master to 
provide competent fellow-servants and proper tackle and 
machinery for the servant to work with, and in so far 
as he fails in doing this, and through his not doing it 
the injury occurs, he will be liable as if the person 
had been a stranger (z). 

The servants The words " common employment " will have been 
be^ac'tin'Tin^r' iioticed in the preceding paragraph, and from it the 
common^ ^ studeut must Understand that if, although the persons 
are fellow-servants, yet they are not acting in the course 
of a common employment, i. e., are not employed in 
duties of something of the like nature, the exception 
will not apply, and the master will still be liable (a). 

2. Negligence Nuisanccs existing from negligence cause injury to 
to^property'^ property even more frequently than to the person: 
only- thus the neglect to cleanse drains, sewers, &c., beyond 

the injury they may do to health, may also materially 
depreciate the value of surrounding property; the 
neglect to clean chimneys, or the neglect to repair 
ruinous houses, may do great injury to property, and 
many instances of a like character might be enume- 
rated. 

The owner of a Although there may be no obligation as between a 
house must do landlord and his tenant to repair the demised premises, 

such repairs as ± ± ' 

to prevent it -— 

causing an 

injury through (</) See Hutchinson v. York, Sfc, Ry. Co., 5 Ex. 351 ; Bartonshill Coal 
its ruinous Co. v. Seid, 3 Macq. H. L. Cases, 266 ; Lovell v. Howell, L. R. 1 C. P. 

state. Div. 161. 

(z) Ibid ; Wilson v. Merry, L. E. 1 Scotch App. 326 ; Roberts v. Smith, 
26 L. J. (Ex.) 319 ; Senior v. Ward, 28 L. J. (Q.B.) 139. It may be noticed 
that a bill was this year introduced into the House of Commons for altering 
the position of a master as to his liability for injuries happening to his ser- 
vant by making him liable just the same as if the person was not his servant, 
but the measure, after discussion, was withdrawn, on the Government under- 
taking that a select committee should be appointed to consider the question. 
Some legislation may, therefore, be expected on the subject next year. 

(a) Smith V. Steele, L. R. 10 Q. B. 125 ; and see Wilson v. Merry, L. R. 
1 Scotch App. 334 ; Zovell v. Howell, supra. 
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yet it is the duty of the landlord so to act as to protect 
the public at large, and if he lets the house get into 
such a ruinous condition that it or some part of it falls 
down, he is liable, not only for the injury that may be 
done to persons, but also for the injury done to neigh- 
bouring houses (&) ; unless, indeed, he has demised the 
premises to a tenant, and at the time of the demise they 
were not either faulty or ruinous, but haye been let to 
become so by the tenant on whom the obligation to 
repair rested during the continuance of the original 
demise (e). Where, however, there is no direct obliga- 
tion on the landlord as between himself and his tenant 
to repair, although he is liable, as above stated, to injury 
to third persons' property, yet he is not liable if the 
premises by their ruinous state injure any part of his 
tenant's property; provided, of course, that the pre- 
mises have become ruinous since the tenancy, and were 
not in that state when the tenant entered (d). 

Every man has a right to the lateral support of his Right to the 
neighbour's land to sustain his own unweighted by adEng knd 
buildings, and if buildings have been notoriously sup- or buildings. 
ported by neighbouring land for a period of twenty 
years, then a privilege is gained in the nature of a pre- 
scriptive right, and quite irrespective of any negligence 
the owner of the supporting land will be liable if he so 
deals with his own land as to deprive the buildings of 
their support, and cause them to fall, or be otherwise 
injured (e). In the case, however, of twenty years not 
having so elapsed, then there can be no such extensive 
right to the support of the neighbouring land, and the 
owner thereof cannot be compelled to leave sufficient 
land to support the buildings ; but although this is so, 
yet it is clearly his duty in dealing with his land to act 



(S) Todd V. Flight, 30 L. J. (C.P.) 31. 

(c) Bobbins v. Jones, 33 L. J. (C.P.) 1 ; Chauntler v. Sobinson, 4 Ex. 
163. 

(d) Gott T. Gandy, 23 L. J. (Q.B.) 1. 

(e) Addison on Torts, 124. 
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Rights when a 
house is let to 
different 
persons. 



Liability 
arising from 
allowing 
fences to 
become 
defective. 



very carefully, and to give the owner of the buildings 
notice of hia intention, so that the latter may have an 
opportunity of shoring up his buildings, or doing other 
acts for their protection, and in so far as he fails in 
acting carefully, and giving such warning, he will be 
liable for negligence (/). 

Where different floors of a house are let to different 
persons, each must so act as not to injure the other, 
and if one places more weight in his rooms than the 
floor can bear, and it accordingly give way, and does 
injury to property of a person below, he is liable i^g). 

If a person on whom any obligation rests to keep up 
a fence or wall, negligently allows it to become de- 
fective, he is liable to any injury happening, e.g., by 
cattle straying from the lands and getting killed. There 
is not generally speaking any obligation on a person to 
fence out his neighbour's cattle for his neighbour's pro- 
tection, but railway companies are under this obligation 
as to land adjoining the railway (h). And although^a 
person or a railway company may be under an obliga- 
tion to keep up a fence or a wall, and therefore liable 
to injuries to cattle straying through the negligent 
state of the fence or wall, yet such liability does not 
extend to cattle not properly on the land, but tres- 
passing thereon. (*) 



If a collision 
occurs in the 
public streets, 
the owner 
must remove 
the obstruc- 
tion ; but this 
is not so in the 
case of colli- 
sions at sea, if 
the obstruct- 
ing vessel is 
abandoned. 



Although, if a collision occurs in the public streets, 
it is clearly the duty of the owner of an overturned 
vehicle to take steps to remove the obstruction, and 
he will be liable if he negligently allows it to remain 
there, yet the same rule does not apply to ships. 



(/) Dodd V. Bolme, 1 A. & E. 506; Jones v. Bird, 5 B. & Aid. 837; 
and see 18 & 19 Vict. c. 122, s. 94. 

(jj) Addison on Torts, 177 : and see case of Edwards v. Balinder, Poph. 
46, there quoted and referred to. 

(A) Ante, pp. 252, 253, and note (p) ; 8 & 9 Vict. c. 20, s. 68. 

(t) Manckester, ^c, By. Co. v. Wallis, 23 L. J. (C.P.) 85. 
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If a vessel through a collision, or otherwise, without any 
fault or negligence on the part of the person having con- 
trol of it, sinks, there is no duty or obligation thrown 
upon the owner to take steps to prevent its being an 
obstruction to the navigation of other vessels, but he 
may abandon it and leave it there (k). If, however, 
the vessel is not abandoned, but the owner exercises 
acts of control over it, e.g., by attempting to raise it, 
or by sending divers down, or otherwise endeavouring 
to get up part of the cargo, then this principle does 
not apply, for a vessel may just as much be in a man's 
control under water as above water, and in this case it 
is his duty to act with all due care and prudence in just 
the same way as it was his duty when the ship was afloat 
to act with all due care and prudence in navigating — 
thus, if he is exercising acts of control or ownership, 
he must take steps to mark out the place where the 
ship has sunk, so that it may be avoided, and if he fails 
in doing this, he is guilty of negligence, and liable 
accordingly (Z). 

In the case of a fire happening on one person's pre- Liability in 
mises, and extending and doing injury to his neigh- [^j-P^es done 
hours, generally speaking the person on whose premises through 
the fire originated was liable in respect of the damage accidental"^ 
done. It has, however, now been provided that no ac- fir«s. 
tion shall be maintained against any person on whose 
premises a fire shall accidentally originate fires (m). 
The law, therefore, now is that if a fire happens through 
either any wilful act, or any negligent conduct of a 
person or his servants, he is liable ; but if the fire really 
happens through mere chance, and cannot be traced to 
any cause, then the person on whose premises the fire 
originated is not rendered liable by the mere fact that 
the fire did originate on his premises (w). 

(7e) Brown v. Mallett, 5 C. B. 599. 

(T) Manley t. St. Helen's Canal and Ry. Co., 2 H. & N. 840 ; see judg- 
ment delivered by Mr. Justice Maule in Brown v. Mallett, supra, 
(m) 14 Geo. 3, o. 78, s. 86. 
(ra) Addison on Torts, 248-252. 

Z 
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A railway j^ railway company, authorized by the legislature to 

ikT S- an use locomotive engines, is not responsible for damage 
injury arising fj.Qj^ fl^e occasioned by sparks emitted from an engine 
from 'an^engine travelling on the railway, provided the company has 
if there has taken every precaution in its power, and adopted every 

been no ,.,■'■. , , i. • • j? 

negligence. means which science can suggest, to prevent injury trom 
fire, and is not guilty of negligence in the management 
of the engine (o). 

Waste. Waste, of that kind called permissive waste, consti- 

tutes an injury to property peculiarly arising from 
negligence. The subject of waste (which pertains more 
particularly to real property) has been already as much 
noticed as the scope of the present work allows of (p). 

Negligence by A sheriff is liable for the negligent acts of all his 
officers^ officers acting in the execution of their office, and 

therefore if an officer, having arrested a debtor, after- 
wards negligently permits him to escape, or if he 
neglects to arrest him in the first instance when he 
ought to have done so, or having a writ of fi. fa. neglects 
to levy when he should have done so, or having levied 
is guilty of any negligence afterwards in realizing the 
goods, whereby the judgment creditor is injured, in all 
these cases an action lies against the sheriff for the 
negligence. It is the duty of the officer, on a warrant 
being delivered to him, to make all inquiries as to the 
whereabouts of the debtor or of his goods, and there is 
no obligation on the plaintiff or his solicitor to furnish 
him with information and assistance in the execution of 
the writ (q). 

Duty of sheriff The Bankruptcy Act, 1869 (r), provides that execu- 
Bankruptcy ^^^^ foi' 50Z. and Upwards, levied by seizure and sale on 



Act, 1869. 



(o) Vaughan v. Taff Vale Ey. Co., 5 H. & N. 679. 
{p) Ante, pp. 261-264. 

(g) Addison on Torts, 644-653. See, as to the measure of damages in 
actions against sherifls, post, part iii. p. 371. 
(r) 32 & 33 Vicf. c. 71, ss. 6 and 87. 
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the property of a trader, shall be an act of bankruptcy, 
and that in any such case the sheriff shall retain the 
proceeds of the sale in his hands for fourteen days ; 
and if a petition for adjudication or liquidation by 
arrangement is presented within that time shall pay 
them over to the trustee to be applied in the bank- 
ruptcy or liquidation. If, then, the sheriff neglects to so 
retain the proceeds in such a case for the above period, 
and a bankruptcy or liquidation does occur, this will 
be negligence in respect of which an action will lie by 
the trustee. 

If a railway company advertises a certain train to Negligence by 
arrive or depart at a specified time, and through their ^^^^J^ ^y 
negligence considerable delay occurs, whereby a person reason of 
is put to expense or otherwise damnified, he may of aTrain'^atr*' 
recover from the company ; even although one of the the proper 
company's conditions is to the effect that the company """' 
will not guarantee the punctuality of the trains ; and 
under particular circumstances, but not as a matter of 
course, a person is justified in taking a special train and 
charging the expense thereof to the company (s). 

3. In addition to the self-evident defence of a simple 3. Defences to 
denial of the negligence alleged, in which the matter '^° ']f en^e*^"' 
resolves itself into a simple question for the jury of yes 
or no, there may be two other defences of a rather more 
complex nature, viz., 1. That the alleged negligence was 
really and substantially an inevitable accident; and, 
2. That there was contributory negligence on the part of 
the person complaining of the negligence. As to the first 
of these two defences, that of inevitable accident, this 
might be put down under the head of a simple denial of 
the negligence, for of course if it is an inevitable accident 
there is no negligence ; but a few words are necessary 
to point out what is such an accident, one or two in- 



(s) Hamlin v. Great Northern By. Co., 1 H. & N. 408 ; Le Blanche 
Lmdon and North Western By. Co., 45 L. J. (App. C.P.) 521. 

z 2 
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What will be 
an ineTitable 
accident. 
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stances of it, and the distinction tetween it and an act 
really amounting to negligence. 

An inevitable accident that will form a defence to an 
action for negligence may be described as some act 
quite undesigned and unforeseen, and in respect of 
which the person committing it has not been guilty of 
the slightest particle of negligence (t). Thus, for 
instance, a railway accident generally happens through 
some negligence on the part of the railway company, 
but, as has been pointed out, an accident may arise in 
which the ingredient of negligence may be totally 
wanting, as by lights being obscured by fog or snow, 
or by there being some latent defect in a wheel or in 
machinery that no care or foresight could have dis- 
covered (m). In such cases as this, then, we have 
instances of an inevitable accident that will form a 
perfect defence to any action for negligence. 



Definition of 
contributory 
negligence. 



But although an act may apparently result from 
inevitable accident, yet on close examination some neg- 
ligence may often be discovered. Thus, if A. puts a gun 
belonging to him away in a proper and ordinarily 
secure place, and in some utterly unforeseen way a child 
gets possession of it and shoots some one, this will be 
an inevitable accident on A.'s part ; but if A. has left 
his gun in a place he should not have done, and it is 
there got possession of and an injury done, here this is 
not an inevitable accident, for there is original negli- 
gence on A.'s part in leaving it there (x). 

Contributory negligence may be defined as such an 



(<) Wakaman v. Sobinson, 1 Bing. 213 ; Kearney t. London, Brighton, 
and South Coast Sy. Co., L. R. 5 Q. B. 411. See Brown's Law Diet. 6, tit. 
" Accident." Of course the " accident " above spoken of is quite distinct 
from accident in equity, in which the court gives relief in a limited class 
of cases against the consequences of an act which has actually occurred ; as 
to which see Snell's Principles of Equity, 359. 

(m) Ante, p. 330. 

(.r) See ante, p. 327. 
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act of negligence on the part of a person complaining 
of the negligence of another, as in reality is the proxi- 
mate cause of the injury complained of, and but for 
which such injury would not have happened ; e.g., if a instance of 
person negligently walks upon a railway company's '^°"y,i'^"*°'^ 
line and a train kills or injures him, here neither he 
nor his representatives in the case of his death have any 
remedy, for the injured person's own negligent act has 
been the proximate cause of the injury. 

But as to what will constitute contributory negli- it is not every 
gence so as to preclude a plaintiff from recovering in JJ^gtug^n'oe^on 
his action, it is not every mere act of negligence on his the plaintiff's 
part that will suffice ; for, in the words of one defini- ^preclude' him' 
tion, the act must be such a one " as in reality is the from re- 
proximate cause of the injury complained of, and but <=°^^"°s- 
for which such injury would not have happened." The 
mere fact of there having been negligence on the plain- 
tiff's part does not justify the defendant in having acted 
anyhow, and if, notwithstanding such negligence, the 
defendant yet might with reasonable care have avoided 
doing the injury, then he has been in reality the proxi- 
mate cause of the injury, and is liable accordingly, not- 
withstanding the negligence on the plaintiff's part (y). 
Thus, to take our instance given above of contributory 
negligence by walking on a railway line, if the driver of 
the train chose to start the train although he saw the 
person walking there, here, as he might with due care 
have prevented the accident, the company would gene- 
rally be liable. 

If a person sees that a way he is taking has been a person 
rendered manifestly dangerous by the negligence oi ^^^'^^'S^^^^^^]^ 
another, as, for instance, if he is driving and some ob- ous course 
struction has been left in the road, and he yet chooses fXlhe'""''" 
to risk the danger, and in doing so is injured, this con- person causing 

the danger. 

(v) Dames v. Mann, 10 M. & W. 546 (which forms a particularly good 
instance of this principle) ; Ttiff v. Warman, 2 C. B. (N.S.) 740 ; Ibid. 
5 C. B. (N.S.) 573 ; Mayor of Colchester v. Brooke, 7 Q. B. 339. 
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stitutes contributory negligence on his part, so as to 
prevent Ms recovering (z). 

The doctrine The doctrine of contributory negligence applies 
negHglnce"""'^ equally to a person not competent of taking care of 
applies to himself — e.g., a young child — as to an ordinary person, 
len, c. ^^^ though he himself may not have the capacity to be 
guilty of what can be styled negligence, yet he is iden- 
tified with the person whose duty it was to have taken 
care of him, and who has accordingly been guilty of 
negligence (a). 

The contribu- And in the same way that a master is liable for the 
toiy negligence negligence of his servant, under the maxim, Qui facit 

ot a servant oo ^ i\i -ii t 

will be the per aUum facit per se (o), so the contributory negligence 
contributory of the Servant will be the contributory negligence of 

negligence of i • c ? \ 

his master. the master, and prevent him from recovering (c). 
There are some cases which go to show that this prin- 
ciple applies to the case of an injury happening to a 
person being conveyed in some vehicle — e.g., a train or 
stage-coach — and that such person is so identified with 
the driver of the vehicle, that if the injury to him has 
occurred through the contributory negligence of such 
driver, it is the same as if it had been his (the passen- 
ger's) negligence, and that therefore he cannot re- 
cover (d) ; but it must at any rate be considered as 
rather doubtful whether this is really the law (e). 

The doctrine of The doctrine of contributory negligence does not 

contributory 

negligence 

does not apply 

" ' (z) Clayards v. Dethich, 12 Q. B. 439 ; Thompson v. North Eastern Sy. 

Co. 31 L. J. (Q.B.) 194. 

(a) Singletan v. Eastern Counties By. Co., 7 C. B. (N.S.) 287 ; Aiiot v. 
Macfie, 33 L. J. (Ex.) 177 ; Mangan y. Atterton, L. E. 1 Ex. 239. 

(6) Ante, p. 325. 

(o) Child V. Eearn, L. R. 9 Ex. 176 ; Armstrong v. Lancashire, ^'C, My. 
Co., L. R. 10 Ex. 47. 

(d) Thorogood v. Bryan, 8 C. B. 115 ; Bridges y. North London Sy. Co., 
L. E. 6 Q. B. 377. 

(e) See T/w Milan, 31 L. J. Adm. 105 ; and see the cases quoted in the 
note to Ashby v. White, 1 S. ~L. C. 300, and the reasoning upon the sub- 
ject there. 
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apply to ships, as to which the rule of the Admiralty 
Court has always been that if both vessels are in 
fault (/), the damage done is to be divided between 
them (g), and the Judicature Act, 1873, although 
uniting the former courts into one, expressly provides 
that in this respect the Admiralty rule shall still pre- 
vail {h). 

The doctrine of contributory negligence seems to be The doctrine of 
founded and to proceed upon the maxim. Volenti non neg^'encr^ 

fit injuria (i\ founded on the 

maxim, 

Volenti non fit 

injuria. 

(f) As to when a vessel will be deemed in fault, see 17 & 18 Vict, 
u. 104, ss. 295, et seq., and 25 & 26 Vict. u. 6H, s. 25. 
((/) See Addison on Torts, 393, 402. 
(A) 36 & 37 Vict. c. 66, s. 25 (9). 
(i) Broom's Corns. 677. 



Digitized by Microsoft® 



344 



PAET III. 

OP CERTAIN MISCELLANEOUS MATTERS NOT BEFORE 
TREATED OP. 



OHAPTEE I. 



ON DAMAGES. 



Mode of con- 
sidering the 
subject. 



The subject of Damages has in the preceding pages 
been now and then casually mentioned, and in the pre- 
sent chapter it is proposed to give it such special notice 
as the scope of the present work admits of. "We will 
consider the subject in the following order : 

1. Damages generally. 

2. The measure of damages generally. 

3. Damages in some particular cases. 



1. Damages 
generally. 



Definition of 
the term 
damages. 



1. The main object of an action is generally to recover 
compensation for the injury complained of, that is to 
say, compensation in respect of some alleged breach of 
contract or for some alleged tort, and this compensa- 
tion is called damages. Damages, therefore, have been 
rightly defined as a pecuniary compensation, recover- 
able by action, for breach of contract or for a tort (A;). 



Difference Damages may be either liquidated or unliquidated. 

between^^ and ^^ liquidated damages is meant compensation of a fixed 
unliquidated amount agreed and decided on between the parties; by 
damages. unliquidated damages is meant compensation not so 
agreed and decided upon, but remaining yet to be ascer- 



(A) Brown's Law Diet. 108. 
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tained by the means pointed out by law, i.e., ordinarily 
by a jury. Thus if one person buys goods of another, and 
agrees to pay a certain price for them, which he neglects 
to do, this is a case of liquidated damages, for the par- 
ties have agreed on the amount to be paid, which is 
fixed and certain; but if in such a case the person 
agreeing to supply the goods neglects to do so, the 
buyer here has a claim for damages of an unliquidated 
nature, to be estimated and ascertained by the proper 
tribunal according to the rule or measure of the dam- 
ages suffered ; and so also it is the same in all actions 
of tort, such as libel, slander, and the like, here the per- 
son has a claim for unliquidated damages. 

But in the case above mentioned of breach of a con- Persons may 
tract to supply goods the parties may and sometimes do ^^^^^^ (.^e 
at the time of entering into the contract consider the damages. 
possibility of a breach happening, and provide what shall 
be the compensation or damage to be paid to the injured 
party. If this is done, and there is an agreement on 
breach to pay a certain sum actually by way of agreed 
and liquidated damages, then that amount is recover- 
able (J). In any such case as this, however, the Court But the court 
looks at the contract with great care, and the mere fact ^e'^Jhethtr 
that the parties have stipulated that on breach a certain the sum agreed 
sum shall be paid by way of compensation by the one to reaiiy^qui- 
the other, will not always entitle that other to recover dated damages, 
that exact amount, and this even although the parties penaity,^and 
may expressly stipulate that the amount agreed to be ^^}-^^ i^**^'" 
paid shall be by way of liquidated damages, for in many enforce it. 
such cases the sum agreed to be paid may really be a 
penal sum, and if it is so, then the Court will not en- 
force it, but will relieve against it (m). The Court, in The court, in 
doing this, does not at all interfere with the powers ^"^^1*^'^^^^ 
that persons naturally must have of estimating their true intent 

of the parties. 

(0 Price T. Green, X6 M. & W. 346 ; Hinton y. Sparks, L. R. 3 C. P. 
161. 

(m) Kemble v. Farren, 6 Bing. 141. 
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own damages, but what it does is to look to the real and 
true intention of the parties {n), not being bound down 
by the mere words used by the parties, but looking at 
the whole instrument to arrive at the true construc- 
Kemhie v. tion. Thus in one case already quoted (o) the defendant 
had engaged with the plaintiff to perform as a come- 
dian at the plaintiff's theatre for a fixed time at a cer- 
tain remuneration, and it was mutually agreed that if 
either of the parties should neglect or refuse to fulfil 
the agreement, or any part of it, such party should pay 
to the other the sum of £1000, which was thereby de- 
clared between the parties to be liquidated and ascer- 
tained damages, and not a penalty or penal sum or in the 
nature thereof. Yet the Court held that the stipulated 
sum of £1000 was in the nature of a penalty, and there- 
fore not recoverable, but unliquidated damages only were 
recoverable. It was indeed but a penalty in the dis- 
guise of liquidated damages, for it was to be paid on 
breach equally by either party, and it was evident that 
had the breach been by the plaintiff the true damage 
sustained by the other party would have been the fixed 
remuneration he was to be paid during the time agreed 
upon, and not such a sum as this. Had this sum been 
stipulated to be paid only on breach by the defendant, 
then, as his breaches were of an uncertain nature and 
amount, the stipulation would no doubt have been con- 
strued as liquidated damages and good, for the rule has 
been laid down that where the damage is entirely un- 
certain, and the parties agree on a definite sum by way 
of liquidated damages, then that sum will be so con- 
strued and will be recoverable {p). 

Effect of "Where a sum is expressed in an agreement to be 

a''s™m^ac?eed** ^ penalty, it wiU always be so considered, and the 
to be paid is action must be brought on breach for unliquidated 

by way of 

penalty. ' 

(n) Per Keating, J., in Lea v. Whltahcr, L. E. 8 0. P. 73. 
(o) Kemble v. Farren, 6 Bing. 141, ante, p. 345. 

{p) Per Coleridge, J., Seynolds v. Bridge, 6 E. & B. 541 ; Mercer v. 
Irrinj, 27 L. J. (Q.B.) 291. 
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damages, and not for the fixed amount (q) ; it has, how- 
ever, been held that where the real damages would be 
excessively difficult to arrive at, a sum stipulated to be 
paid, although mentioned as a penalty, may be recovered 
as liquidated damages (r). 

Where a sum is really a penalty, and the plaintiff is A person lu 
not able to sue for it, but has to sue for unliquidated ™H|uidated 
damages, he is not restricted in the amount that he damages is not 
may recover to the amount named as the penalty, but the'amount°of 
may recover a sum exceeding it (s). a named 

penalty. 

" Where it is doubtful from the terms of the contract 
whether the parties meant that the sum should be a 
penalty or liquidated damages, the inclination of the 
Court will be to view it as a penalty. But the mere 
largeness of the amount fixed will not per se be suffi- 
cient reason for holding it to be so" {t). It is for the 
Court to decide whether a sum stipulated to be paid is 
a penalty or liquidated damage (u). 

Besides the difference between liquidated and un- Difference in 
liquidated damages in their very nature (w), there is a fig^yated and 
difference in the course of procedure. In the case of nniiquidated 
liquidated damages the plaintiff may issue a writ spe- '™*s^^- 
cially indorsed, on which, if the defendant does not 
appear within the eight days limited, he may forthwith 
sign final judgment and issue execution against the 
defendant, or proceed to obtain satisfaction of his judg- 
ment in any other way that he can ; but in the case of 
unliquidated damages, the writ cannot be specially 
indorsed, and on the defendant's non-appearance within 
the time aforesaid, the plaintiff can only sign inter- 



(q) Smith t. Dickenson, 3 B. & P. 630. 
(r) Sainter v. Ferguson, 7 C. B. 716. 
(s) Mayne on Damages, 99. 
It) Ibid. 104. 
(m) Ibid. 99, 100. 
(w) Ante, p. 344. 
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locutory and not final judgmeni;, after which he has to 
proceed to assess his damages by writ of inquiry, or 
reference to a master or assessors, as the case may be, 
and it is only after this that he obtains final judg- 
ment («). 

Wherever Wherever there has been actually what the law con- 

there has been -i •• • 1 1 i ii i rv • -i. i. 

what the law aiders an injury committed, the party sunenng it must 

considers as an always be entitled to maintain an action, for every in- 
mist^b'e a"'' j^i^J imports a damage, although it does not really cost 
light of action the party anything (y), although of course some in- 
juries may entitle a person to a very different amount 
Differences of damages to what others would. In some cases clearly 
nomin™ ^^® party Complaining may have sustained no substan- 

generai, and tial damage, e.g., in the case of the breach of a contract 
damages. *° ^'^J goods where the price of the goods has after- 

wards gone up, for here there has been no loss to the 
vendor, and it will be the duty of the judge to direct 
the jury to award only nominal damages (z). In other 
cases proof may be given of an injury possibly causing 
some damage not necessarily nominal, but which can- 
not be estimated except by ordinary opinion and judg- 
ment, e.g., in an action against a banker for not honouring 
his customer's cheque (a). In other cases there are 
what are called special damages, that is, substantial and 
real damage, reasonably or probably caused by the act 
of the defendant (b). In our second division of the 
subject of damages, the general rule to be followed 
by the jury in assessing these special damages will be 
noticed (c). 

Cases in which There are two cases in which, although a person may, 
i'ofe'^his°ri^ht V^^^^^^^J Speaking, be entitled to damages, yet he may 

to damages or 

a portion ^^y g^^ j^jigature Act, 1875, Order XIII. rr. 3, 4, 6. 

tiiereot. ^^^ g^^ ^^^^^ ^ White, 1 S. L. C. 251 ; Lord Raymond, 938. 

(2) See Marzetti t. Williams, 1 B. & A. 415 ; Broom's Coms. 610 ; 
Mayne on Damages, 4, 5. 

(a) See as to these, per Cresswell, J., Solin v. Steward, 14 C. B. 605 ; 
Broom's Coms. 610. 

(6) Broom's Coms. 610. 
(c) Post, pp. 354-362. 
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lose his right to them, or at any rate his right to a 
considerable portion of them. The first of such cases 
is where the defendant shows some fact in mitigation 
of the damages, e.g., in an action brought for the price 
of some article which has been warranted by the plain- 
tijff, the defendant can give in evidence the breach of 
the warranty in reduction of the damages, or to the 
extent even of showing that the plaintiff is entitled to 
recover nothing {d), or, as has been shown (e), in an 
action for libel, the defendant may mitigate the damages 
by showing that an apology has been given or offered. 
The other of such cases is that of set-off, that is, where 
the defendant has some counter-claim against the 
plaintiff, and upon this point the student will bear in 
mind the very important provision contained in the 
Judicature Act, 1875 (/ ). 

Where a person has suffered injury from the tortious A person who 
act of another, and has brought an action and recovered ^fi™?7"!^ 
damages for it, he cannot, on further damage resulting cannot bring 
to him from the act, bring another action, for it is all fn°.e^pecTof ° 
presumed to have been contemplated in the original the same act. 
action. Thus, if A. has met with a railway accident, 
and recovered damages for it, and afterwards the injury 
turns out more serious, still he can have no fresh 
action {g). 

The plaintiff, in his statement of claim, has to set The jury 
forth the amount of the damages which he claims, and X°°da*mages 
the jury, in awarding the damages, must take such than the plain- 
amount as their maximum, and cannot go beyond it, *' "^ ^™^" 
unless the Court allows the claim to be amended (]i). 

Although the jury have a discretion in awarding the Though the 

question of 
damages is for 

(d) Mayne on Damages, 71 ; ante, p. 85. ^^^ j^^' '^ 

/ \ k I Q11 I18W trial may 

(e) Ante, p. 311. ,. ,■' 

If) 38 & 39 Vict. c. 77 ; Order xix. r. 3 ; Ante, pp. 208-211. sometimes be 

\g) Per Best, C.J., Richardson v. Mellish, 2 Bing. 240. granted. 

(A) Mayne on Damages, 97, 440. 
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amount of the damages, such discretion is not quite 
absolute, for if they give damages which are manifestly 
either grossly excessive in comparison with the injury 
sustained by the plaintiff, or utterly inadequate to it, 
the Court may award a new trial ({). 

This power of the Court, however, to grant a new 
trial on the point of inadequacy or excess of the dam- 
ages, is very carefully exercised. For the Court to 
grant a new trial on the ground of excess, the damages 
must be shown to be so clearly too large that the jury, 
in awarding them, must have acted under some wrong 
motives or some misconception or mistake ; if it is 
simply a case of uncertain damage, the mere fact that 
the Court, to whom the application is made, would have 
awarded a less amount, is not sufficient to entitle the 
person to a new trial (k). In the case of smallness of 
damages also the Court will rarely interfere, unless some 
misconduct or accident, error or mistake on the part 
of the jury is shown (Z). And in applications for a new 
trial on either of these grounds, it is not customary to 
grant it unless the judge before whom the action was 
tried expresses himself dissatisfied with the damages 
awarded. 



An action, 
though it 
usually is, 
need not 
necessarily be 
for damages. 



It has been stated that the main object of an action 
is generally to recover compensation for the injury com- 
plained of (m), but this is not invariably so — for in- 
stance, an action may be brought for an injunction 
against the commission or continuance of some act by 
the defendant, such as waste, and although damage may 
be claimed for the injury already done, yet sometimes 
the injunction is what is particularly desired (n). Two 



(j) Mayne on Damages, 455, et seq. 

(/i) See Chambers v. Caulfield, 6 East, 256. 

(J) Eendall v. Hayward, 5 Bing. N. C. 424 ; Richards \ . Rose, 23 h. J. 
Ex. 3. 

(m) Ante, p. 344. 

(n) An injunction may be granted by any divi-sion of the High Court of 
Justice. 
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cases, in which the action need not mainly be for 
damages, may specially be mentioned. 

It is provided by the Common Law Procedure Act, Provision of 
1854 (o), that in any action in respect of the wrongful Ltw^p"„™ciure 
detention of goods or chattels the plaintiff may apply Act, 1874, 
to the Court or a judge on a yerdict being given for "' 
him, to order execution to issue for the return of the 
particular goods, without giving the defendant the 
option of retaining them or paying their value, and the 
Court may, at discretion, so order {p). Prior to this 
Act, the judgment was always for the return of the 
goods themselves, or for payment of damages for their 
value, the defendant having the option of which he 
would do. 

Where a person has contracted to buy goods or 
chattels, formerly his only remedy was an action for 
damages for the breach of the contract, but now, under 
the provisions of the Mercantile Law Amendment 
Act {q), he may, in some cases, obtain the specific de- 
livery of the goods or chattels contracted for. That 
Act provides if), that in all actions and suits in any of Provision of 
the superior courts for breach of contract to deliver yj^j^^g \^^ 
specific goods for a price in money, on the application s. 2. 
of the plaintiff, and by leave of the judge before whom 
the cause is tried, the jury shall, if they find the plain- 
tiff entitled to recover, find by their verdict what are 
the goods in respect of the non-delivery of which the 
plaintiff is entitled to recover, and which remain unde- 
livered ; what (if any) is the sum the plaintiff would 
have been liable to pay for the delivery thereof; what 
damages (if any) the plaintiff would have sustained if 
the goods should be delivered under execution as there- 



Co) 17 & 18 Vict. 0. 125, s. 78. 
Ip) See also ante, pp. 282, 283. 
((/) 19 & 20 Vict. c. 97. 
(r) Sect. 2. 
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inafter mentioned, and what damages if not so deliv- 
ered; and thereupon, if judgment shall be given for 
the plaintiff, the Court or any judge thereof, at their or 
his discretion, on the application of the plaintiff, shall 
have power to order execution to issue for the delivery on 
payment of such sum (if any) as shall have been found 
to be payable by the plaintiff, as aforesaid, of the said 
goods, without giving the defendant the option of 
retaining the same upon paying the damages assessed ; 
and such writ of execution may be for the delivery of 
such goods. If such goods so ordered to be delivered, 
or any part thereof, cannot be found, or unless the Court 
or a judge shall otherwise order, the sheriff or other 
officer of the Court is to distrain on the defendant's 
lands and chattels within the jurisdiction of the Court, 
until the defendant delivers the goods, or, at the option 
of the plaintiff, cause to be made of the defendant's 
goods the assessed value or damages. And the plaintiff, 
in addition to the specific delivery of the goods as afore- 
said, is to be entitled to have made from the defend- 
ant's goods the damages, costs, and interest in such 
action (s). 

Where Where damages are awarded by a jury against several 

?e™vfred as defendants, it is in the option of the plaintiff to levy 
against several, the wholc against any one of them. If the action is on 

the whole can 

be levied _^ 

against one. 

(s) See this also, ante, pp. 81, 82. Prior to the Acts mentioned in the 
foregoing two paragraphs (17 & 18 Vict. c. 125, and 19 & 20 Vict. u. 97) 
courts of law had no power of giving specific delivery of chattels which 
is by them given. But the Court of Chancery had long had a power of 
giving specific delivery of chattels wrongfully detained, but only when the 
chattel was of some special and peculiar value for which damages would not 
compensate : see Pusey v. Fusey, and Duke of Somerset v. Cookson, 1 White 
and Tudor's Leading Cases in Equity, 820, 821, and note. It will be ob- 
served that the powers given by the two Acts just mentioned to the courts of 
law were quite irrespective of any special or peculiar value in the chattel. 
There was one respect also in which the remedy in Chancery, when it could 
be taken, was more beneficial, viz., that that court could enforce its decree 
by attachment, while the judgment at law could only be enforced by dis- 
tringas. Under the Judicature Act, 1873, it would appear that any divi- 
- sion of the Court can give specific delivery of chattels either under these 
Acts or on the principle of special and peculiar value formerly acted on by 
the Court of Chancerv. 
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contract, however, that one has a right to a propor- 
tionate contribution from his co-defendants, but if in 
respect of a tort he has no such right (t). 

A person against whom damages are awarded is, of Liability of an 
course, liable to have the judgment fully enforced ^^tim."^ 
against him by execution, but in the case of an executor 
defendant, although he is personally liable for the costs, 
yet he is not for the damages, but only his testator's 
estate, unless he has set up some defence he knew to 
be false, when on default of the testator's estate he 
will be personally liable. He will, however, be person- 
ally liable to the fullest extent when he has in writing, 
for consideration, agreed to pay his testator's debt (m), 
or where he is sued on some contract he has himself 
entered into, e. g., where he personally gave instruc- 
tions for the funeral, he will be personally liable (x). 
If an executor plaintiff sues and fails, he will be liable 
for costs in the same way as an ordinary plaintiff, 
unless the court otherwise orders (y). 

Damages are, generally speaking, assessed by a jury, Damages are 
but when they are really and substantially a matter of "sTesse^ by a 
calculation, — e. g., all cases of complicated accounts jury- ^^^ "ot 
between the parties that cannot be conveniently dis- ' 
posed of by a jury in the ordinary way, — it has long 
been the practice to refer them for assessment to one of 
the masters of the court (z). And also under the 
present practice, damages may be assessed in any way 
in which any question arising in an action may be 
tried (a), i. e., either before a judge or judges alone, or 
before a judge with assessors, or before a judge and 



(t) Merry weat/wr v. Nixan, 2 S. L. C. 527 ; 8 T. R. 186. 

(m) Ante, p. 39. 

(x) Mayne on Damages, 398-404. 

(i/) 3 & 4 Wm. 4, u. 42, s. 31. 

(?) 15 & 16 Vict. c. 76, s. 94. 

(fl) Judicature Act, 1875, Order XIII. r. 6, and Order xxix. 

2 A 

Digitized by Microsoft® 



354 



ON DAMAGES. 



jury, or before an official or special referee, sitting 
with or without assessors (b). 

2. The measure 2. Juries in asscssing special damages are bound by 
genentitr^ Certain established and recognised rules, which are 
pointed out to them by the judge in summing up 
the case, which rules constitute the scale, or, as it is 
generally called, the measure of damages in an action (c). 
Some of these rules equally apply whether the action 
is founded upon contract or upon tort, and some 
particularly to each class of action. * 

The great rule The first and most important rule which appHes to 
IS that oil actions is that the damages must not be too remote, 

damages must ^ ' 

not be too but must be the natural and probable result of the 
remote. defendant's wrongful act (d). " Damage is said to be 

too remote when, although rising out of the cause of 
action, it does not so immediately and necessarily flow 
from it as that the offending party can be made 
responsible for it " (e). 

What is meant One or two illustrations will explain what is meant 
by this. ]5y ^i^ig j-^j^g^ ^^^^ firstly, as an instance of its appli- 

cation in an action of contract, we may take the 
iTadki/ Y. important case of Hadley v. Baxendale (/) (which it 
has been said was a case intended to settle the law 
upon the subject (^) ). In that case the facts were 
shortly as follows : The plaintiffs were mill-owners, 
and one of the mill-shafts being broken, they sent a 
servant to the office of the defendants, who were 
carriers, who informed the clerk at their office that 
the shaft must be sent at once, the mill being stopped 
for want of it, and the clerk told him in reply that if 



(6) Judicature Act, 1875, Order xxxvi. r. 2. 

(c) Broom's Corns. 610. 

(d) See per Patteson, J., in Kelly v. Partington, 5 B. & A. 645. 

(e) Mayne on Damages, 26. 
(/) 9 Ex. 341. 

(3) Per Pollock, C.B., Wilson v. Newport Dock Co., L. K. 1 Ex. 189. 
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it were sent any day before 12 o'clock it would be 
delivered the following day. Accordingly the shaft 
was entrusted to the defendants to carry, and the 
carriage paid, but through the defendants' neglect it 
was not delivered in the proper time, and the making 
of a new shaft was through this delayed for several 
days. The plaintiffs contended that in estimating the 
damages the loss of profits caused by the stoppage of 
the mill should be considered, but the court decided 
that they could not be taken into account, the rule 
being that the damages in respect of breach of contract 
must be such as might fairly and reasonably be con- 
sidered, either arising naturally from the breach, or 
such as might reasonably have been supposed to have 
been in the contemplation of both parties at the time 
they made the contract as the probable result of the 
breach of it ; here the mere fact of what the servant 
had told the clerk, in the absence of any express or 
implied contract on his part that special diligence 
should be taken on that account, was not sufficient to 
make this loss of profits damages that might reasonably 
be expected to flow from the breach. 

The case of Kelly v. Partington (h) furnishes an Kelly v. 
illustration of the rule arising in an action of tort. ^"'~i'^9*o"- 
That was an action by a servant for slander, the words 
not being actionable in themselves, and the plaintiff 
sought to prove as damages the fact that in conse- 
quence of the slander, a third person had refused to 
employ her, which he otherwise would have done ; but 
the court held that as the words used would not 
naturally lead to such a result such damages were too 
remote. 

The rule that the damage complained of must be As to whethei 
the natural and probable result of the act complained ^^^. oomm^ni- 

'■ ^ cation by 

plaintiff to 
' defendant of 
special circum- 
,(/i) 5 B. & A. 645. stances will 

2 A 2 
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render of is most difficult of application in cases in which some 

rescuing Special facts have been communicated by the plaintiff 

therefrom to the defendant which are alleged to have brought the 

although *' damage complained of within his knowledge, so as to 

otherwise j^^^g j^ ^j^q natural and probable result, though other- 

they would . . -^ , rrn • j.i_ c 

have been too wiso it would not havo been, ihus, m tne case oi 
remote. Eadhy V. BaxendaU (i), the plaintiffs' servant certainly- 

told the defendants' clerk that the mill was stopped, 
but yet it was held that this was not sufficient to 
make the loss of profits the natural and probable 
result of the defendants' negligence, yet, had the 
notice been more specific and detailed, a different 
decision might have been arrived at, for there have 
been cases deciding that where a plaintiff has given a 
defendant notice of some particular circumstances, 
or where a defendant was, or ought to have been, 
aware of some such circumstances, he can prove as 
damages what he certainly could not so have proved 
had he not given such notice, or had not the defendant 
known of it, or been in such a position that he ought 
Difficulty of to have known of it (&). It is very difficult, if not 
thrcase^fn''" impossible, however, to reconcile all the cases in which 
the point. the fact of notico, or knowledge of some special cir- 
cumstances, has been held sufficient to render damages 
arising from it recoverable as not being too remote, 
and different rules have been laid down upon this 
point : thus in one case " The damages are to be what 
would be the natural consequences of a breach under 
circumstances which both parties were aware of" (T), 
but this rule would appear too wide viewed by the side 
of the following one : " The knowledge must be 
brought home to the party sought to be charged under 
such circumstances, that he must know that the person 



(0 Ante, pp. 354, 355. 

Ik) Smeed v. Foord, 28 L. J. (Q.B.) 178 ; Collard v. South Eastern Si/. 
Co., 30 L. J. (Ex.) 393 ; Cury v. Thames Iwnworks Co., L. E. 3 Q. B. isi ; 
37 L. J. (Q.B.) 68. 

(I) Per Blackburn, J., in Cory v. Thames Ironuorh Co., L. R. 3 Q. B. 
186. 
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he contracts with reasonably believes that he accepts 
the contract with the special conditions "(m). 

One thing, however, is clear, from all the cases, Clearly, how- 
viz., that to render damage caused from some particular Q™gss';Jj.y tT' 
circumstance recoverable, it is not always necessary render such 
that such special circumstance should be included in y.^'^lf^li^ie 
the contract between the parties; in some cases that the 

,- t* • I I IT 1 p T I 1*1 11 special circum- 

notice 01 it to the defendant, or his knowledge stances should 
of it, or the fact that he ought to have known of hare been 
it, is sufficient to render damages recoverable that j^e contract. 
otherwise would have been too remote. And if the 
notice is given in such a way that it forms the 
basis of the contract in the eyes of both parties, so 
that it may, indeed, be considered as an implied term 
in the contract, then this is always so (w). 

No damages can be awarded in respect of any act of Damages 
the defendant done before the plaintiff's particular cause t"tif/<;ause 
of action arose (o), but damages arising subsequently of action 
to the cause of action may be awarded where they ^ecOTered but 
appear to be the natural and necessary result of the damages 
act complained of, and do not in themselves constitute some'timer'' 
some new cause of action (p). may. 

In actions upon contracts the measure of damages in actions ex 
never depends upon the motives which led the de- ^0*™°^" f'Jhe 
fendant to break the contract, for however evil the defendant 
intention of the plaintiff may have been in breaking theTamfges, 
his contract, that fact cannot be taken into considera- except in the 
tion. Thus, the defendant may have, from motives of breach of * 
annoyance, or even worse motives, refused to pay a promise of 
debt due until actually compelled to do so, yet all ^ 



marrias:e. 



(m) Per Willes, J., in British Columbia Saiv Mill Co. v. Nettleship, L. R. 
3 C. P. 509. 

(n) And see hereon Mayne on Damages, 8-21 ; also notes to Vicars v. 
Wilcocks, in 2 S. L. C. 549-552. 

(o) Mayne on Damages, 58. 

{p) Ibid. 59. 
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that can be recovered is the amount of the debt, 
with interest in some cases, which will presently be 
noticed (q). To this rule, however, there is one ex- 
ception, viz., an action for breach of promise of mar- 
riage, which, though strictly speaking an action on a 
contract, yet so strongly pertains to a tort, that the 
motives of the defendant in committing the breach are 
often a most important point, as also the position in 
life of the defendant (r). In this action, therefore, 
the principles stated in the next paragraph will gene- 
rally apply. 



But it is 
otherwise in 
actions ex 
delicto. 



In actions for a tort, the motives of the defendant 
in committing the tortious act are, however, all-im- 
portant, for in such an action any species of aggra- 
vation will give ground for additional damages (s). 
Thus, if two assaults are committed, the one perhaps 
unintentionally, or at any rate hastily, or with some 
circumstances of an excusable nature, the other pre- 
meditated and fully intended, and perhaps accompanied 
with insulting or opprobrious expressions or other cir- 
cumstances of aggravation ; in the latter case naturally 
very much heavier damages will be given than in the 
former, although practically the plaintiff may not have 
sustained any greater or more substantial injury than 
in the other cases. Instances might be multiplied to 
any extent, for almost every action for a tort will be 
found to constitute an instance in itself more or less 
striking. 



Looser prin- 
ciples are 
observed in 
awarding 
damages ia 
actions ex 
delicto than in 
actions ex 
contractu. 



A jury, therefore, in assessing damages in tort are 
governed by far looser principles than in contract (t) ; 
and in many cases of tort the jury are justified in 
giving damages quite beyond any possible injury sus- 



(g) Mayne on Damages, 21-23. 
(r) Ibid. 21, 375, 376. 
(s) Ibid. 23. 
(0 Ibid. 
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tained by the plaintiff, on the ground that the action 
is brought to a certain extent as a public example, and 
damages, when so awarded, are styled exemplary or 
vindictive damages (u). As an instance of this parti- 
cularly may be mentioned actions for seduction (x). 

It was formerly laid down as a rule in actions of Although it 
tort, that not only must the damage be the natural '"^^ formerly 

/■iTcT! ^° considered, 

and probable cause of the defendant s act, but also that yet now it is 
the wrongful act of a third person, even although it "hat^'dama'T 
might be the natural and probable cause of the de- sustained 
fondant's act, could never be taken into consideration few' coSse-'"' 
in assessing the damages against the defendant, or, in quences of the 
other words, that damages must be the natural and legal act!°^^°* ^ 
consequence of the defendant's act {y). The practical 
working of this rule may be well illustrated by an 
extreme case. Suppose that the defendant had slan- 
dered the plaintiff openly before a number of people 
by using words leading them to believe him guilty of 
some such disgraceful action, that they might naturally 
have been expected to set upon the plaintiff and ill-use 
him in consequence of their belief in such words, as 
by putting him in an adjacent pond or otherwise ; and 
suppose this to have been not only what might have 
been expected, but also what actually occurred, yet as 
such an act was of course an unlawful one on the 
part of such third persons, it could not have been taken 
into account by the jury in estimating the amount of 
the damages, as though under the circumstances the 
natural, it was not the legal consequence of the act (z). 

This former rule was, therefore, manifestly unjust. 



(m) BucUe V. Money, 2 Wils. 205; Fabrigas v. Mostyn, 2 W. Bl. 929; 
Emblen v. Myers, 30 1. J. (Ex.) 71 ; Bell v. Midland Ey. Co., 30 L. j! ' 
/n p "\ 273 

(x) Per Wilmot, C.J., in TulMge v. Wade, 3 Wils. 18. 
(?/) Vicars V. Wilcocks, 2 S. L. C. 534; 8 East. 1; Morris v. Langdale 
2 B. & P. 284. 
(z) See per Lord Wensleydale, in Lynch v. Knight, 9 H. L. Cas. 577. 
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and must now be taken as clearly not law (a). It was 
Lumiey v. Gye. finally overruled in the case of Lumley v. Chje, which 
is cited below, and the facts of which have been pre- 
viously stated in discussing another point (fo), in which 
case it will be noticed that the damage complained of 
was the wrongful act of a third person. 



When interest 
recoverable. 



Provision of 
3 & 4 Wm. 4, 
c. 42, ». 28. 



In actions on contracts interest may properly be 
considered by the jury, and awarded by them as in- 
creasing the amount of the damages in some cases, 
though not in all. That this is so in the case of bills 
of exchange and promissory notes has been noticed in 
considering those instruments (e) ; also, interest may 
of course be given where there has been an express 
contract to pay it, or where a contract can be implied 
to that effect, as from the custom of a banking house 
known to the defendant, or where it has been paid in 
like previous transactions between the parties ; also 
where a bill or note has been agreed by the defendant to 
be given for a debt, and not given, the plaintiff may 
recover interest from the time it ought to have been 
given, because had it been given it would have itself 
carried interest {d). It has also been provided by 
statute (e), " that upon all debts or sums certain, pay- 
able at a certain time or otherwise, the jury, on the 
trial of any issue, or on any inquisition of damages, 
may, if they shall think fit, allow interest to a creditor 
at a rate not exceeding the current rate of interest, 
from the time when such debts or sums certain were 
payable, if such debts or sums be payable by virtue of 
some written instrument at a certain time, or if pay- 
able otherwise, then from the time when demand of 



(a) Lynch v. Knight, 9 H. L. Cas. 577 ; Knight v. Gibbs, 1 A. & E. 43 ; 
Green v. Button, 2 C. M. & E. 707 ; Lumlei/ v'.' Gye, 22 L. J. (Q.B.) 463 ; 
Starkie on Slander and Libel, 205 ; notes to Vicars v. n'ilcocks, 2 S. L. C. 
539, et seq. ; Mayne on Damages, 4i. 

(6) Ante, p. 323. 

(c) Ante, p. 134. 

((f) Mayne on Damages, ln.5-111, 

(e) 3 & 4 Wm. 4, o. 42. 
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payment shall have been made in writing, so as such 
demand shall give notice to the debtor that interest 
will be claimed from the date of such demand until the 
time of payment. Provided that interest shall be 
payable in all cases in which it is now payable by 
law " (/). 

It will be observed that this is a mere discretionary Observations 
power to a jury, and in that respect unlike the other °° "^^ statute 
cases in which interest is recoverable. With regard to 
the demand that is required if the sum is not payable 
at a certain time under some written instrument, any- 
thing is sufficient that substantially gives the defend- 
ant notice that if the debt is not paid at a certain 
time he will be held liable for interest (g). 

The same Act also provides that the jury on the trial Further pro- 
of any issue, or on any inquisition of damages, may, if Jjatute" ^'^^^ 
they shall think fit, give damages in the nature of 
interest over and above the value of the goods in actions 
for wrongful conversion or trespass to goods, and also 
over and above all money recoverable on policies of 
insurance made after the Act (K). 

There are some few cases in which it has been pro- Double and 
vided by statute that double or treble damages shall be ^^^^^ ^^ 
recoverable, e.g., in the case of a wrongful distraint for 
rent where no rent was actually due, there the party 
so wrongfully distraining forfeits double the value of 
the chattels distrained on, together with full costs of 
suit {i). 

A defendant may now in some cases obtain substan- A defendant 
tial damages against a plaintiff, for the Judicature Act, ™Y ""f' 

Judicature 
Act, 1875, 

obtain 
(/) 3 & 4 Wm. 4, c. 42, s. 28. damages 

{g) See Mowatt v. Lord Londesborough, 23 L. J. (Q.B.) 38. against the 

(A) 3 & 4 Wm. 4, c. 42, s. 29. plaintiff in 

(i) 2 Wm. & M. ses. 1, c. 5. s. 5 ; Add. on Torts, 1001, 1002. an action. 



Digitized by Microsoft® 



362 ON DAMAGES. 

1875 [h], allows any counter-claim to be set up by a 
defendant against a plaintiff. Thus in a recent case 
that occurred a solicitor brought an action against his 
client for slander, in alleging that he, the solicitor, had 
been guilty of negligence. The defendant set up as a 
counter-claim that the plaintiff had actually been guilty 
of negligence, and claimed damages in respect of that 
negligence, and substantial damages were awarded by 
the jury to him. In all such cases of course the general 
rules as to the measure of damages will apply. 

3. Damages in 3. Damages in every particular case depend more or 
t^cuhir'^cases ^®^^ ^"^ *^® general rules as to the measure of damages 
laid down in the preceding pages. 



Where, on a contract for sale of land, it turns out 
recoverable ^^^^ *^® Tondor has no Valid title to convey to the 
by a purchaser purchaser, naturally the latter has a right of action 
contract to" '^ against the former, and he is entitled to recover as his 
sell land. damages any expenses he has properly incurred in in- 
vestigating the title, and also, if he has paid a deposit, 
such deposit and interest thereon (Z), but he is not 
generally entitled to recover anything for expenses 
incurred purely on his own behalf and not actually ne- 
cessary, e.g., surveying the estate, nor any expenses he 
has incurred before the proper time for doing so, e.g., 
the preparing of the conveyance in anticipation of 
matters being all right (m). 

As no man can be absolutely certain that he has a 
perfect title to land which he contracts to sell, it is con- 
sidered that contracts for the sale of land have expressed 
on them the condition or proviso that they are only to 
take effect in the event of the vendor turning out to 
have a good title, and therefore, generally speaking, if 



ik) 38 & 39 Vict. c. 77, Order XIX. , 
{I) Mayne on Damages, 135. 
(m) Ibid. 136. 
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the contract is not carried out, through a defect in the 
title of the vendor, the purchaser is only entitled to the 
damages specified in the last preceding paragraph {n) ; Damages 
hut if a person has offered for sale an estate to which ^^herrvendor 
he knew he had no title, and to which he had no rea- i"i«w he had 
sonable expectation of gaining a title, the purchaser is ' 

entitled further to reasonable damages for the loss of 
his bargain, on the principle that he is entitled, so far 
as money can do it, to be placed in the same situation 
as if the contract had been carried out (o). But the 
purchaser is not entitled to recover as damages the 
profit that' he would have made on an agreed re-sale of 
the estate, or any expenses of such re-sale, unless there 
has been some fraud on the part of the vendor (p). 

If the breach of a contract for the sale or letting of Or wilfully 
land arises from some matter other than title, e.g., if ™ "^^^ '° 

' ^ ' convey. 

the vendor wilfully refuses to convey or let to the 
plaintiff, all reasonable special damage that he has 
under the circumstances sustained may be recovered, 
so that this would certainly bring in the loss of profit 
on an agreed re-sale {q). And the plaintiff is also 
generally entitled, in addition, to specific performance 
of the contract (r). 

In an action against a purchaser of land for refusing Damages 
to complete as he should have done, the damages that ''^''°™'"^''^'^ 
the plaintiff is entitled to recover are not the full price purchaser for 
agreed to be paid, or the value of the land, but the loss I'^fusmg to 
he has actually sustained by the defendant's breach of 
contract, which would in most cases be the expenses 
the plaintiff has been put to, and any special inconve- 
nience he has suffered, and the difference between the 
price agreed upon and the sum produced on a re-sale (s). 

(re) See Fleureau r. Thornhill, 2 W. Bl. 1078. 

(o) Bdbinson v. Harman, 18 L. J. (Ex.) 202. 

(/)) See Mayne on Damages, 136. 

(?) Engel v. Fitch, L. R. 4 Q. B. 659. 

(r) See Snell's Principles of Equity, 450, et seq. 

(s) Laird v. Pym, 7 M. & W. 474. 
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Under the ordinary stipulation, that, if the pur- 
chaser fails to comply with the conditions of sale the 
deposit shall he forfeited to the vendor, the vendor is 
entitled to forfeit it on such an event (f) ; this does not 
preclude him from bringing an action against the 
vendee also, but if he does so the amount of the deposit 
will be taken into account in calculating the damages(M). 



Damages 
recoverable in 
an action by 
a reversioner 
for breacb 
of a covenant 
to repair. 



Where an action is during the continuance of a lease 
brought by the reversioner for breach of a covenant to 
repair, the measure of damages is generally considered 
to be the real injury that has been done to the rever- 
sion (x) ; but if the lease has actually expired, then the 
measure of damages will be what it has cost or will cost 
to put the premises in proper repair (y). 



Damages for 
trespass, &c., 
to laud, may 
sometimes be 
recovered, both 
by the 
occupier and 
the rever- 



In the case of trespass or other injury done to land, 
the actual occupier of it is naturally the person entitled 
to bring an action, but if the injury is one of a per- 
manent nature that tends to depreciate the value of 
the inheritance as well as the immediate ownership, 
not only may the occupier sue but also the rever- 
sioner (z), which has been well instanced by the case of 
injury done to trees where the occupier would have his 
right of action in respect of the loss of shade from them, 
and the reversioner for the loss of the timber (a). 



Mesne profits. In any action for recovery of land, damages may also 
be recovered, which damages will generally be the loss 
of the profits of the land by the plaintiff during the 
period of the defendant's wrongful possession, which 
damages are styled mesne profits (b). 



(0 Minion v. Spar/tes, L. E. 3 0. P. 161. 

(u) Ockenden v. Henly, 27 L. J. (Q.B.) 361. 

(^x) Mayne on Damages, 691, et seq. 

(;/) Ibid. 193. 

(j) Jesser v. Gifford, 4 Burr. 2141. 

(o) See Bedingfeld v. Onsloio, 3 Lev. 209. 

(6) Judicature Act, 1875, Order xvii. r, 2 ; Brown'a Law Diet. 'I'M. 
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In the case of a contract for the sale of goods, on the Dnmages 
breach of it by the purchaser, the proper measure of against a 
damages is the difference between the contract price of pmchaser of 
the goods and the market value thereof at the time breach of 
that the contract ought to have been completed (e), and contract. 
the best evidence of the market value at that time will 
be the proof of the re-sale of the goods by the plaintiff 
and the sum produced by such re-sale. To make the 
rule plain by an instance, A. agrees to sell certain hops 
to B. for lOOZ., to be delivered on a certain day, B. 
refuses to receive them, and by that day the hops, 
having gone down in the market, are worth only 70Z. ; 
here the sum A. will be entitled to recover against B. 
will be the difference of 301. If A. has directly after 
the day re-sold them, and they have produced only the 
70Z., of course this will be all stronger evidence of the 
market value. If, however, in this case the hops had 
gone up in value, here, as the plaintiff would have 
suffered no substantial harm, he could only have re- 
covered nominal damages. 



*&"- 



But if there is not merely a contract for the sale of Where the 
goods, but the property in the goods has actually passed th^'^goods'" 
to the purchaser (d), although they may not have been has passed, the 
delivered, here the vendor may recover the full amount recoverable. 
of the price agreed to be paid by the purchaser (e), 
unless, indeed, the contract has in any way been of 
an unconscionable, oppressive, or fraudulent nature, in 
which case the jury are sometimes allowed to disregard 
the precise terms of the agreement actually made and 
to give fair and equitable damages only (/). 

On the breach of a contract for the sale of goods by Damages 
a vendor in not delivering them, the measure of damages j'^'^o^'ahie on 

contract to 
deliver goods. 

(o) Philpotts y. Evans, 5 M. & W. 475. 

(d) As to when the property in goods passes, see ante, pp. 69-73. 

(e) Alexander v. Gardner, 1 Bing. N. C. 671. 
(/) Broom's Corns. 619. 
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is " the difference between the contract price and that 
which goods of a similar description and quality bore 
at the time when they ought to have been delivered, 
because the purchaser has the money in his hands, and 
might have purchased other goods of a like quality the 
very day after the contract was broken. Therefore a 
buyer cannot recover the loss of profit which he would 
have made by carrying out a contract for re-sale at a 
higher price made in the interval between the first 
contract and the time for delivering " (ff). 

Damages In actions for the breach of a warranty {h) the mea- 

caseJorbreadi ^^^'® °^ damages must depend considerably upon the 
of warranty, fact of the article having been returned or not. In 
previously treating of warranties it has been pointed out 
that in some cases the vendee has an absolute right to 
return the article warranted, whilst in other cases he 
has no right to do so, but is confined to his remedies 
other than this («). If the vendee, having the right to 
do so, does return the article, or though not having the 
right, yet does so with the assent of the vendor, and 
has not before paid the price, if he has not sufi'ered any 
special injury he will be entitled to nominal damages 
only, and if he has paid the price and suffered no 
injury beyond that, then the measure of damages will 
be the price paid {k). If any special injury has how- 
ever resulted, then, in all cases where the article has 
not been returned, the measure of damages is the differ- 
ence between the value of the article had it not pos- 
sessed the defect warranted against but been as it 
should be, and the actual value of the article with the 
defect (l) ; and the best evidence of the value of the 

((/) Mayne on Damages, 120 ; and see cases there cited. See also, as 
showing that the general rule may be departed from in some cases through 
the conduct of the defendant himself, Ogle v. JEarl Vane, L. R. 2 Q. B. 275 ; 
Ex. Ch. L. E. 3 Q. B. 272. 

(A) As to what will amount to a warranty, see ante, pp. 82, 83. 

(i) See ante, p. 85. 

(/i) Mayne on Damages, 129. 

{!) Dingle v. Hare, 7 C. B. (N.S.) 145 ; Mayne on Damages, 130 ; 
Broom's Corns. 624. 
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article with the defect must necessarily be the sum 
■which it has produced on a re-sale. 

If a carrier of goods (m) does not deliver them Damages 
within the proper time, and the consignee therefore agTilsra ^ 
refuses to receiYe them, or if by the neglect of the carrier of 
carrier they are lost, the damages recoverable will be ^"^ ''' 
the true value of the goods, and also any further 
damages naturally resulting from the contract. What 
will be deemed the natural consequences of the carrier's 
neglect has already been sufficiently considered (n). 



With regard to actions against a carrier of passen- And against a 

carrier of 
passengers. 



gers or any other person for some personal injury ^'""''^^ ° 



caused by the defendant's negligence, the measure of 
damages consists in the substantial injury the plaintiff 
has suffered by the expenses of his cure, his loss of 
time and consequent injury to his business, and the 
general pain and discomfort he has been put to (o\ 
and the fact of the plaintiff having through an in- 
surance received compensation for his accident cannot 
be set up by the defendant in mitigation of damages (p). 
With regard to actions under Lord Campbell's Act (q) Particularly in 
the rule has been stated to be " that the damages should LmTcarnp" 
be calculated in reference to a reasonable expectation bell's Act. 
of pecuniary benefit, as of right or otherwise from the 
continuance of the life " (r), which means that the jury 
cannot speculate on mere probabilities of advantages 
that might possibly have ensued to the persons for 
whose benefit the action is brought, nor can they look 
to the grief caused such persons by the death, but 
they may consider the fair loss of comforts and con- 



(m) As to carriers generally, see ante, pp. 91-96. 

(«) See ante, p. 354, et seq. ; and case of Hadley v. JBaxendale, there 
quoted and referred to. 

(o) Mayne on Damages, 351 ; and see as to how far this principle will be 
extended, Armsworth v. South Eastern My. Co., 11 Jur. 760. 

(p) rates v. Whyte, 4 B. N. C. 283. 

(5) 9 & 10 Vict. c. 93, as to the provisions of which see ante, pp. 330-332, 

(r) Per cur. Franklin v. South Eastern By. Co., 3 H. & N. 211. 
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veniences to such parties through the death, for this is 
fairly within the pecuniary loss for which the action is 
brought (s). And in calculating this pecuniary loss the 
jury may consider any reasonable probabilities of pecu- 
niary benefit capable of being estimated in money, e.g., 
that the deceased who had been in the habit of contri- 
buting towards the support of a relative, for whose 
benefit the action is brought, would have continued to 
have done so {t). It has been held that the jury 
cannot give damages in respect of the funeral expenses, 
there being nothing in the Act to justify their so 
doing (m). 

Damages From the very material distinction in the nature of 

fiK^andiife"" ^'^ Contracts of fire and life assurance (a) arises the 
policies. difi'erence in the damages recoverable in each, the 

damages being in the former only the actual loss in- 
curred, but in the latter the whole sum assured to be 
paid. 

When a Where a person is employed to do certain work, and 

though he has ^^ ^^^'^ ^°^ ^'^ ^^ ^^ ^® Contracted to, but does it in 
nut done work some different \yay, though he cannot of course recover 
("o/may'sue ^^^ Contract price, yet if the defendant has accepted 
upon a what he has done he is entitled to recover upon a 



qicantum 
meruit. 



quantum meruit, i.e., as much as it deserves {y). 



Damages In an action for a trespass or other injury to land, 

lecoverable ^j^g general measure of damages is the diminished 

in actions for p ^ t/\ t* 

trespass, or value of the land (2) ; and m cases of trespass where 

\mi "''"^^ *" °° ^^^^ iiijui'y li^-s heen sustained, and there are no 

special circumstances of aggravation, nominal damages 

only will be given. If, however, there are any circum- 

(s) FranUin v. South Eastern By. Co., 3 H. & N. 211. 
(0 Dalton V. South Eastern Ey. Co., 27 L. J. (C.P.) 227 ; Pym v. Great 
Northern Ry. Co., 2 B. & S. 767 ; 4 B. & S. 396. 
(w) Dalton v. South Eastern Hy. Co., supra, 
(a;) As to which see ante, p. 146, et seq. 
(_y) Ante, pp. 190, 191. 
(?) Jones Y. Gooday, 8 M. & W. 146. 
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stances of aggravation, or the trespass has been com- 
mitted after notice not to trespass, here exemplary- 
damages may be given quite beyond any real injury 
that the plaintiff has suffered (a). 

In cases of nuisances where no substantial injury Damages 
has been done, if it is the first time of an action having J^™7pe*c^'of 
been brought in respect of the nuisance, nominal nuisances. 
damages generally will only be given ; but if it is a 
second or any further action for the continuance or re- 
occurrence of the same nuisance, exemplary damages 
may be given with a view to compelling its removal (h). 
In any action the plaintiff may also obtain an injunc- 
tion, either in addition to or instead of damages. Not 
only the actual occupier of lands, but also the rever- 
sioner may obtain damages if the nuisance is of a per- 
manent nature (e). 

In an action for some injury done by a ferocious Damages 
animal, e.gi., a fierce dog, the damages awarded to the r'^°^'''j'''.'''^.„ 
plaintiff may include, not only the actual expenses he in respect of 
has been put to in getting cured, but also the bodily ^""^^ b"'' a"^^ 
pain he has suffered, as by undergoing a surgical savage 
operation (d). "°''""i- 

For the measure of damages in an action for seduction As to damages 
the student is referred to the previous remarks on that '" ^^ "ction. 
subject (e). 

In actions for breach of promise of marriage the Damages in 
only rule that can be given is that temperate and lf^°^^ 1°/ 
reasonable damages should be awarded, the jury fairly promise of 
considering the grief caused by the breach, and the '"^'^"^se- 



(a) Merest v. Harvey, 5 Taunt. 442 ; as to trespass to land, see ante, pp. 
248—255 
(6) Battishill v. Seed, 25 L. J. (C.P.) 290. 

(c) See as to nuisances, ante, pp. 255-261. 

(d) Addison on Torts, 214. As to injuries by ferocious animals, see 
ante, pp. 271, 327. 

(e) Ante, pp. 319, 320. 

2 B 
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probable pecuniary or social loss sustained by the 
plaintiff; but any evil motives of the defendant, or 
circumstances of aggravation, may be taken into 
account. 



Damages in 
actions for 
assault and 
battery, and 
false im- 
lirisonment. 



The damages to be awarded the plaintiff in actions 
for assault and battery (/) must always depend on the 
circumstances of the case. In the case of a simple and 
somewhat excusable assault nominal damages only will 
generally be given, but exemplary damages may be 
given if there has been any special injury, or the as- 
sault has been attended with insult, or has been pre- 
meditated {g). In actions, too, for false imprison- 
ment {h), the damages must depend on the same 
principles. 



Damages 
recoverable 
in actions for 
malicious 
prosecution. 



In actions for malicious prosecution (i) damages may 
be awarded not only in respect of the actual pecuniary 
loss the plaintiff may have been put to in defending 
himself, but also in respect of the injury done to his 
character (h). 



The statute With reference to the damages recoverable in re- 

96* Jay affect spect of libel or slandcr, the student is reminded of the 
the question of effect in somo cases of the provisions in the statute 
acToTfoHibei 6 & 7 Vict. c. 96, before noticed in treating of those 

or slander. SUbjCCts (J). 

Damages The damages recoverable against a witness who has 

aTinsra non- ^^®^ Served with a subpoena, and whose reasonable 
attending expcusos havo been tendered, consist of a penalty of 
witness. £-|^Q^ ^^^ g^^j^ further sum as may be awarded for the 

injury or loss sustained by the party who served him 



(/) As to which see ante, pp. 284-292. 
(jf) Mayne on Damages, 349. 
(A) As to which see ante, pp. 292-300. 
(>•) As to which see ante, pp. 300-302. 
(A) Mayne on Damages, 345-349. 
(J) See ante, chap, v., pp. 303, et seq. 
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with the subpoena (m). If, through the non-attendance 
of the witness, the party gets the trial postponed, the 
proper measure of damages will be the expenses of 
going down to the trial and of getting it postponed, 
and all costs incidental to such postponement. 

In an action against a sheriff (n) for having by his Dainages 
negligence allowed some person arrested by him for l^l^g foi- 
debt to escape, although formerly the damages recover- negligence in 
able against him were the full amount of the debt, yet writ'of'cl'^so. 
this is not always so now, for the measure of damages 
is the value of the custody of the debtor at the time of 
his escape, that is, if he was reasonably or probably 
able to satisfy the debt, the full amount will be 
awarded, but if he had no means, or very slight 
means of doing so, then the damages would be very 
much less. And if the plaintiff has by his conduct 
prevented the defendant from retaking the debtor, or 
has in any way aggravated or increased his loss, this 
will naturally affect the amount to be recovered (o). 

So also in an action against a sheriff for negligence Or a writ of 
in not having levied on goods when he might and-^'-^'^' 
ought to have done so, the damages recoverable are not 
necessarily the full amount of the debt for which the 
levy ought to have been made or the full value of the 
goods, but the real measure of damages is the benefit 
that the plaintiff would have probably derived from the 
levy had it been made (p). Thus, if in such an action 
it were proved that, had the levy been made, the land- 
lord of the debtor would have distrained for a year's 
rent (for which he has a claim to be paid in full before 
any execution), and that this would not have left suffi- 
cient for the plaintiff, this will be taken into account. 



(m) 5 Eliz. c. 9, s. 12, made perpetual by 26 & 27 Vict. u. 125. 
(n) As to which see ante, p. 838. 

(o) Arden v. Goodacre, 20 L. J. (C.P.) 184 ; Macrae v. Clarke, 35 L. J. 
(C.P.) 247 ; and see also Mayne on Damages, 357, 358. 

(pj Hobson v. T/ielluson, 36 L. J. (Q.B.) 302 ; L. R. 2 Q. B. 642. 

2 B 2 
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Or again, if the debtor were a trader, and the execution 
for a sum exceeding £50, so that it would have operated 
as an act of bankruptcy, and there must therefore have 
been the possibility of the debtor having been adjudi- 
cated bankrupt, and the plaintiff having through it 
derived no benefit, or very little benefit, from his execu- 
tion, this will be taken into account in assessing the 
damages. 

Damages In an action by a servant for wrongful dismissal {q), 

'arald^n bya ^'^^ measure of damages is obtained " by considering 
servant foi- what is the usual rate of wages for the employment 
Jsn^fsai. contracted for, and what time would be lost before a 
similar employment could be obtained. The law cout 
siders that employment in any ordinary branch of 
industry can be obtained by a person competent for 
the place, that the usual rate of wages for such employ- 
ment can be proved, and further, that when a promise 
for continuing employment is broken by the master, it 
is the duty of the servant to use diligence to find 
another employment. If indeed the particular employ- 
ment could not be again obtained without delay, and if 
the wages stipulated for in the contract broken were 
higher than usual, the damages should be such as to 
indemnify for the loss of wages during that delay, and 
for the loss of the excess of wages contracted for above 
the usual rate," but nothing beyond this (r). 



(cf) As to the subject of Master and Servant generally, see ante, pp. 
161-165. 

()■) Broom's Coins. 626. 
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CHAPTEE II. 

OF EYIDENCE IN CIVIL OASES. 

Haying in the previous pages discussed the different 
rights that a person has in respect of contracts and of 
torts, and the damages to be awarded him in an action in 
respect of them, there necessarily remains to be con- 
sidered the important subject of the evidence to be 
given by a person in our courts in support of the right 
that he there sets up. The subject may conveniently Mode of 
be considered in the following order :— subjfct!''"^ ""' 

1. The nature of evidence generally. 

2. The competency of witnesses and the admissibility 
of particular evidence. 

3. Cases of privilege. 

4. Some miscellaneous points. 

I. As to the nature of evidence generally. Evidence i. As to the 
has been defined as the proof of, or mode of proving, °»*«™ "<' 

J- ..." evidence 

some fact or written document, and in its nature generally, 
may be direct, or indirect (or, as it is more usually 
styled, circumstantial), primary, or secondary, and 
there may also be admissions which may serve as evi- 
dence (s). By direct evidence is meant some positive Direct and 
or conclusive proof, bv indirect or circumstantial evi- '■"Jirect 

c/> •!■ /\ ^^idence. 

dence, some proof irom particular circumstances {t). 
The division of direct and indirect (or circumstantial), 
evidence, more particularly applies to criminal than 
to civil cases, and as the present work only professes 



(s) Brown's Law Diet. 144. 

(f) See Brown's Law Diet. 62, tit, " Circumstantial Evidence." 
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to treat of civil and not of criminal matters, that 
division will not be further discussed beyond explain- 
ing the distinction by an illustration. As an illus- 
tration then, let us take the case of a man prosecuted 
for murder, death having resulted from a pistol-shot. 
Proof by some one who saw the prisoner fire the 
shot will be direct evidence; but if it was not 
actually seen, but the prisoner was found near the spot 
with a pistol recently discharged in his hand, and the 
shot fitted the barrel of the pistol, this would be in- 
direct or circumstantial evidence that he was the mur- 
derer. 

Primary and The division of primary and secondary evidence is, 
evWence^ howevcr, One that far more particularly afi'ects civil 
cases, and is therefore here entitled to more considera- 
tion. 

Difference Primary evidence may be defined as the highest kind 

between them, gf evidence which the nature of the case admits of (m), 

and secondary evidence as everything falling short of 

the best or primary evidence («). Thus, where at a 

trial it is required to prove a certain contract entered 

into in writing, the production of that writing itself is 

the best or primary evidence, and a copy or merely 

parol evidence of what that contract contained is se- 

I'rimary coudary evidence. It is a rule in every case, without 

nrssibie?must" cxccption, that the best or primary evidence must be 

aiw;iys be given («/) ; thus, in our instance of proof required to be 

°" ■ given of a contract that has been entered into, if it is 

in the power of the party requiring to prove it to 

produce the original contract he must do so, for if he 

can, then he is not permitted to give proof of it other- 

Eeasonofthe wisc than by the very contract itself. "The rule is 



rule, as stated 
in Powell on 

Evidence. („) Brown's Law Diet. 145. 

(/) Ibid. 

(j/) PoweH's Evidence, 60. It has, however, now been provided by 39 & 
40 Vict. c. 48, with reference to banker's books, that entries therein may 
be proved by affidavit without production of the books themselves. The 
student is referred to the Act itself. 
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founded on the presumption that if inferior evidence is 
offered when evidence of a better and more original 
nature is attainable, the substitution of the former for 
the latter arises either from fraud or from gross negli- 
gence, which is tantamount to fraud. Thus, if a copy 
of a deed or will be tendered when the originals exist 
and are producible, it is reasonable to assume that the 
person who might have produced the original, but omits 
to produce it, has some private and interested motive 
for tendering a copy in its place " (z). 

And although the person may not have the best or And a person, 
primary evidence actually in his possession or power, ^^°"^^ ""^ 
yet if he can by any means cause its production he is primary 
bound to do so (a). This is well shown by the fact that ^^^^''n '° 
if at the trial of an action one of the parties rests his possession, 

• 1 'i.' • 1 • J.) must do all he 

evidence upon some writing m his opponent s posses- ^^^ ^g ^^^^^^^ 
sion, before he can give in evidence a copy of it, or it- 
parol evidence of its contents, he must give to the 
other party a notice to produce the original, and then Notice to 
if it is not produced, having done all in his power to pi"'><i"'=<^- 
get the best or primary evidence, he is allowed to give 
his secondary evidence. This notice to produce is prac- 
tically given before the trial of nearly every action, 
there generally being some documents in the oppo- 
nent's possession which the other party considers ought 
to be laid before the jury (b). 

There are no degrees of secondary evidence ; when a There are no 
person has done everything he can to get the best or '^^s^f °^ 

^ ^ _ . r . secondary 

primary evidence, and thus entitled himself to give evidence. 
secondary evidence, it may be of any kind (c). Thus, if 
an original writing cannot be produced, the party may 
give as secondary evidence either a copy of it, or parol 
evidence of its contents, though of course in such a 

(«) Powell's Evidence, 61. 

(a) Ibid. 350. 

(b) As to the notice to inspect and admit usniiUy given before going to 
trial, see post, pp. 389, 390. 

(c) Powell's Evidence, 62. 
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case it would always be preferable to give the copy, 
as being, from its greater certainty, entitled to more 
credence. 

When a Although if a person gives his opponent notice to pro- 

requMn"-' to "i^^e a deed or other document, and this is not done, he 
be proved is may give secondary evidence of its contents, yet if the 
p^Ws'^'^ document is not in that opponent's possession, but in 
possession, a the possessiou of a third person not a party to the 
fecmn'musTbe action, here his proper course is to issue a subpoena duces 
issued. tecum for such person to attend and produce it. If on 

such subpoena the witness wrongfully refuses to produce 
it, that does not entitle him to give secondary evi- 
dence (d), unless the witness is a solicitor, when the 
rule appears to be different (e). 

Definition of Another kind of evidence that is sometimes allowed 
evw7nce ^'^ ^® given is hearsay evidence, which has been well 

defined or described as some " oral or written statement 
of a person who is not produced in court, conveyed to 
the court either by a witness or hy the instrumentality 
of a document " (/). If a person appears in court and 
himself on oath deposes to a certain fact, this evidence 
is at first hand, but if a witness appears and deposes 
that a person told him a certain fact, or if a writing by 
some person stating a fact is produced, this is only at 
second hand, and is hearsay evidence. 

Reason of The general rule as to hearsay evidence is that it is 

hearsay ^^^ admissible, upon the ground that it really is not on 

evidence not . '^ 

being generally Oath at all, and therefore is not entitled to credibility (g) ; 

a mitted. ^^ ^j^^^ ^ witnoss stating that he was told such and 

such a fact is at once stopped, and not allowed further 

Cases in which to procecd with that testimony. In some cases, how- 
hearsay 

evidence 

(contrary to 

the general 

rule) is W •^«s!ts College v. Gibbs, 1 Y. & C. 156. 

admitted. W J^'bberd v. Knight, 2 Ex. 11. 

(/) Powell's Evidence, 137. 

((/) Ibid. ; Doe d. Didsbunj v. Thomas, 2 S. L. C. 500 ; 14 Ea^t, 323. 
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ever, hearsay evidence is, contrary to the general rule, 
admitted, apparently upon the principle that were it 
not, no possible proof of the matters could be given, and 
the following are the chief cases in which it is so 
admitted : — 

1. It is admitted in matters of public or general i. in matters 
interest, though not in any matter of merely private ggne^-ai"' °' 
right (h). Here the fact of a popular reputation or interest. 
opinion upon the matter, or a statement made by 

some deceased person of competent knowledge, lefore 
any dispute arose, may be given in evidence, the par- 
ticular reason for it being that matters of public and 
general interest are generally of a very ancient date, 
and consequently there is a great difficulty in obtaining 
direct testimony as to their existence, and also because 
a general reputation, in a matter in which many are 
interested, existing when there was no dispute as to 
that right, is likely to be true (i). Thus traditionary 
reputation of boundaries between two parishes or 
manors may be given in evidence, for this is a matter 
of public and general interest to the persons dwelling 
there (k). But it must be clearly borne in mind that 
this case of the admissibility of hearsay evidence does 
not extend to cases of merely private rights ; thus evi- 
dence of reputation of a boundary between two estates 
has been rejected because it is a matter which only 
affects the respective owners (Z). 

2. In questions of pedigree hearsay evidence is some- 2. in matters 
times admitted {in). Here, if no better proof can be °^ P«'l"gi''^«- 
found, evidence may be given of the common reputation 

in the family, or of the declaration of any deceased 
relatives ; thus common reputation in a family to prove 



(A) Powell's Evidence, 151, et seq. 

(0 2 S. L. C. 507. 

(i) See note to Doe d. Didshury v. Thomas, 14 East, 331. 

(0 Ibid. 

(m) Powell's Evidence, 174, et seq. 
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who was the ancestor of a member of it is admissible, 
or to prove how many children that ancestor had (w), 
and in a case where it was desired to prove that a 
member of the family had not been married, Lord 
EllenboroTigh said, what other proof could the plaintiff be 
expected to produce that such person had not been 
married, than that none of the family had ever heard 
that he was (o)? Under this head, too, entries in old 
family bibles or in prayer books have been held admis- 
sible in evidence (p), as also has a genealogy made by 
a deceased member of the family (q), and inscriptions 
on tombstones (r). 

But a deciara- It is important to observe that the declaration made 
heTd^musfc be'** ^^ ^ pcrson Under this head must have been made by a 
from a relative relative either by blood or marriage, and if made by 
nmn-iT^"' another, though much connected with the family, this 
is not sufficient, and a person illegitimate is not con- 
sidered as a relation (s). The person whose declaration 
or statement is tendered must be proved to be dead, 
otherwise his declaration cannot be admitted (t), but it 
is not necessary that the declaration should have been 
made at the same time as the event happened (m). 

Where in an action the direct issue between the 
parties is the fact of some tolerably recent matter of 
pedigree, hearsay evidence is not admitted, but strict 
proof is necessary (x). 

3. In cases 3. Hearsay evidence is admissible when it forms part 

where it forms 

part of the 

res gcslce. 

{n) Bull. N. P. 294, cited 15 East, 294, n. 
(o) Doe d. Banning v. Griffin, 15 East, 293. 

(p) See Berkeley Peerage Case, 4 Camp. 401 ; Sussex Peerage Case, 
11 CI. & Fin, 85. 

(7) Monkton v. Attorney-Genera!, 2 Russ. & W. 147. 

(r) Haslam v. Crow, 19 W. E. 969. 

(s) Powell's Evidence, 175, and oases there cited. 

(t) Butler V. Mountgarret, 7 H. L. C. 733. 

(u) Monhtun v. Attorney-General, supra. 

(.r) Berkeley Peerage Case, supra. 
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of the actual transaction (res gestse) which forms the 
subject-matter of the action. Thus, in an action for 
assault and battery, words or expressions of intention 
made use of by the defendant at the time of committing 
the assault may be given in evidence {y), and where in 
an action the legitimacy of the plaintiff was in issue, a 
witness was allowed to state the declaration and con- 
duct of the deceased mother when questioned as to the 
parentage of the child (z). 



379 



ters 



4 General evidence affecting a person's character 4. in matte 
or reputation is admissible {a). pSsoa''s^ ^ 

character. 

5. A declaration by a deceased person who had a 5. in the case 
competent knowledge of a fact, and no interest to per- ^^^° against a 
vert it, and which declaration was against the pecu- person's 
niary or proprietary interest of the declarant at the pi-oprSy' 
time when it was made, is evidence between third par- interest. 
ties, and is evidence of everything stated in the decla- 
ration (6). 

The leading case upon this principle is that oiHighamw. 
Higham v. Bidgway (c). In that case it was necessary ^"'"^' 
to prove the precise date of the birth of one William 
Fowden, and to prove this an entry made by a man- 
midwife (since deceased), who had delivered the mother, 
of his having done so on a certain day, and referring to 
his ledger, in which he had made a charge for his at- 
tendance, which was marked as paid, was tendered in 
evidence. It was decided that, though it was of course 
no testimony on oath, yet it could be received, be- 
cause the fact of the entry of payment made it an 
entry against the pecuniary interest of the party. 



(;/) See hereon Powell's Evidence, 143-146. 

(jr) Hargrave v. Eargrme, 2 C. & K. 701. It may be mentioned that 
this third instance of hearsay evidence is not treated as hearsay in Powell 
on Evidence, but it has been thought better to treat it so here. 

(a) Powell's Evidence, 147. 

(6) Ibid. 194, 195. 

(c) 2 S. L. C. 318 ; 1 East, 109. 
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It will be noticed that in this case the portion of the 
entry that was really required as evidence, viz., the fact 
of the delivery of the mother of the child, was not at all 
against the party's interest ; the part that was against 
his interest was the acknowledgment of the payment 
of the charge for attendance. The case therefore fnlly 
shows that it is quite sufficient for any part of an entry 
to be against a person's interest to render the whole of 
it admissible in evidence (d). On this point there is an 
important distinction between this and the case that 
will be next mentioned (e). Although the case of 
Hiffham v. Ridgway only goes to entries against a per- 
son's pecuniary interest, yet the rule equally applies 
where the entry is against a proprietary interest, but 
the interest must be either of a pecuniary or proprietary 
character (/). 

An entry, Where, howcvcr, an entry against interest is also 

however, ^]^g ^j^j evidence of the existence of the interest 

against ... . . , 

interest, which against which it tends, it has been decided that the entry 

form^ the" only ^^ ^°^ admissible (ff). Thus, to refer again to the case of 

evidence of HigTiam V. Bidgway, had there been no evidence that 

notVdmlssibie! ^^^ man-midwife had actually attended the woman 

other than his own entry, it seems that the entry could 

not have been admitted in evidence, but there was in 

that case other ample proof of the attendance (h). 

In the case of an entry falling under the rule as 
being an admission against interest, proof of the hand- 
writing of the party, and his death, is enough to autho- 
rize its reception ; at whatever time it was made it is 
admissible {i). 



(d) See also per Pollock, C.B., Percmal v. Nanson, 7 Ex. 1. 

(e) See post, p. 331. 

(/) 2 S. L. C. 331 ; per Cockburn, C.J., Beg. v. Birminglmm, 1 B. & S. 
768. 

(fl) Doe d. Gallop v. Vowles, 1 M. & Rob. 261. 

(A) See generally hereon Sussex Feeraqe Case, 11 C. & F. 85. 

(0 Per Parke, B., Doe v. Turford, 3 B. & A. 898. 
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6. A declaration made by a person strictly in the 6. In the case 
course of his trade or duty, and without any apparent °^^^° ;" H^ 
interest on his part to misrepresent the truth, if con- course of 

, -ii j_i j« J. ■ -1 /?j. T.- J i.1, business in dis- 

temporaneous with the tact, is evidence alter his death charge of a 
against third persons (k). duty. 

The leading case upon this principle is that of Price Price v. Eari 
V. Earl of Torrington {I). The plaintiff there was a "^ '^o™3*°"- 
brewer, and the action was for beer sold and delivered 
to the defendant. The evidence given to charge the 
defendant was that the plaintiff's drayman, who had since 
died, had in the usual course of his business and in dis- 
charge of his duty, made and signed a note of the fact 
of the delivery of the beer in a book kept for that pur- 
pose. It was held that this was good evidence and 
admissible. 

This class of cases is entirely distinct from that Distinction 
previously mentioned where the entry is admitted as ''f'"''^™ ""^ 

^ , , , ^ . class of cases 

against interest. Here the entry is not at all admitted and tiie 
on that ground, but simply on the ground of duty or P"^'°"'' °°^- 
course of business ; it must also be carefully noted that 
here, unlike that other class of cases, only so much of 
the entry is admitted as it was in the course of the 
person's ordinary duty to make, and no matter in the 
entry extraneous to this can be admitted (m). 

In the case of an entry falling under this rule it is 
essential to prove that it was made at the time it pur- 
ports to bear date, for it must be a contemporaneous 
entry (w). 

In both this class of cases and that in which the Both this and 
matter is admitted as against interest, it seems that not cUsJ'orcarel 

apply to oral 
statements as 
to entries in 

(H) Powell's ETidence, 206, et seq. writing. 

(0 1 S. L. C. 328 ; Salkeld, 285. 

(m) Reg. v. Birmingham, 1 B. & S. 763 ; see also 1 S. L. C. 330. 

(») Per Parke, J., Doe v. Twrford, 3 B. & A. 898. 
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only are statements in writing admitted, but also that 
any oral statement made by a person against Ms in- 
terest, or in the course of his duty, is also equally 
admissible (o). 

There are also some other cases in which hearsay evi- 
dence will be admitted (^),but the foregoing are the chief. 



Presumptions 
sometimes 
furnish 
evidence. 

Presumption 
as to death 
after seven 
years. 



Presumptions also sometimes furnish evidence. Thus 
it is a rule that where a person goes abroad and is not 
heard of for seven years, the law presumes the fact that 
such person is dead, but not that he died at the be- 
ginning or the end of any particular period during 
those seven years {q). This presumption — and, indeed, 
any presumption of law — is liable to be rebutted, and 
although, as stated above, there is no presumption of 
death, such a presumption may arise from particular 
circumstances. This is, however, purely matter of 
evidence, and the onus of proving that the death took 
place at any particular time within the seven years lies 
upon the person who claims the right to the establishment 
of which that fact is essential. There is also no pre- 
sumption of law in favor of the continuance of life, 
though an inference of fact may legitimately be drawn 
that a person alive and in health on a certain day was 
alive a short time afterwards (r). 



Deeds, &c., Decds and other documents, until the contrary is 

^'^■^ P'^^™™'''^ shown, are presumed to have been executed or written 

executed at at the date they bear (s). 

their date. 



Deeds and 
wills, after a 
lapse of thirty- 
years, and 
coming from 
the proper 
custody, prove 
themselves. 



Public records are evidence of their own authen- 
ticity, and deeds or wills which are thirty years old. 



(o) See Sussex Peerage Case, 11 C. & F. 85 ; Stapylton v. Clough, 2 E. & 
B. 933 ; and 2 S. L. C. 345. 

{p) See Powell's Evidence, 137-225. 

(?) Nepean v. Doe, 2 S. L. G. 562 ; 2 M. & W. 910. 

(r) In re PJiene, L. E. 5 Ch. 139. 

(s) Powell's Evidence, 80, 81. 
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and come from the proper custody, or from that cus- 
tody in which it was most reasonable to expect to find 
them, prove themselves (t). The thirty years are com- 
puted from the date of the instrument, even in the case 
of a will (w). Formerly, the mere statement or recital 
of some fact in a deed, however old, was not evidence 
to prove that fact ; but it has been provided by the 
Vendors and Purchasers Act, 1874 (x), that in the Provision of 
completion of any contract for sale of land made after purchasers'* 
the 31st of December, 1874, and subject to any stipu- Act, 1874, as 
lation to the contrary in the contract, recitals, state- °^. recitaisln 
ments, and descriptions of facts, matters and parties deeds, &o. 
contained in deeds, instruments. Acts of Parliament, 
or statutory declarations twenty years old at the date 
of the contract, shall, unless and except so far as they 
shall be proved to be inaccurate, be taken to be suffi- 
cient evidence of the truth of such facts, matters, and 
descriptions (y). 

II. As to the competency of witnesses and the admissi- ii. As to the 
Ulity of particular evidence. competency of 

o J r witnesses, &c. 

As a general rule, every person is a competent wit- 
ness in an action. 

It was, however, in very early times considered that 
persons not professing the Christian faith were incom- 
petent as witnesses (2), but the contrary was decided in 
the well-known case of Oinichund v. Barker (a). In Omichmdv 
that case the question was whether the testimony of "^ "''■ 
witnesses of the Gentoo religion, and sworn according 
to that religion, was admissible, and after a very full 
consideration the court decided, in an elaborate judg- 

(0 Powell's Evidence, 82, 83. 

(u) McKenire v. Fraser, 9 Ves. 5. On presumptive evidence generally, 
see Powell's Evidence, 66-98. 
(a) 37 & 38 Vict. c. 78. 
(v) Sec. 2. 

(2) See 1 S. h. C. 473. 
(a) 1 S. L. C. 455 ; Willes, 538. 
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Decision of 
later cases. 



ment, that it was admissible, aiid that it was not neces- 
sary for a witness to hold the Christian faith, but that 
when any witness believes in the existence of a God 
who will punish him in this world, his evidence must 
be admitted. In later cases, however, it was ruled that 
belief in a God who will punish in this world is not 
sufficient, but that the belief must be in a future state 
of rewards and punishments {h). 



Provision of 
the Evidence 
Amendment 
Act, 1869. 



The law, therefore, until lately was as above, and in 
so far as the actual taking of an oath is concerned, is so 
still; but a very important provision has somewhat 
recently been made, for by the Evidence Amendment 
Act, 1869 (c), it has been provided as follows : " If 
any person called to give evidence in any court of jus- 
tice, whether in a civil or criminal proceeding, shall 
object to take an oath, or shall be objected to as incom- 
petent to take an oath, such person shall, if the presiding 
judge (d) is satisfied that the taking of an oath would 
have no binding effect on his conscience, make the fol- 
lowing promise and declaration : ' I solemnly promise 
and declare that the evidence given by me to the court 
shall be the truth, the whole truth, and nothing but the 
truth.' And any person who, having made such pro- 
mise and declaration, shall wilfully and corruptly give 
false evidence, shall be liable to be indicted, tried, and 
convicted for perjury, as if he had taken an oath " {d). 



An atheist can An atheist, therefore, is clearly under this provision 
provision give Capable of giving evidence, although, not having the 
evidence. neccssary religious belief before stated, of course he 
cannot take an oath. 



Criminals or 
persons of 
infamous 
character were 
formerly 
excluded from 
giving 

evidence, but 
are not now. 



Persons who were infamous, — as criminals, — were for- 
merly inadmissible as witnesses, but it is now provided 

(6) Seg. V. Taylor, Peake, 11 ; Maden v. Catanach, 31 L. J. (Ex.) 118. 
See also 1 S. L. C. 473. 

(c) 32 & 33 Vict. c. 68, a. 4. 

(d) By 33 & 34 Vict. c. 49, this is to extend to any person or persons 
having by law authority to administer an oath. 
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that no person shall be excluded from giving evidence 
by incapacity from crime (e). Any person, therefore, 
whatever he may have been guilty of, is competent as 
a witness, and it is for the jury to say to what extent 
they will credit his testimony. In some cases it may 
be important to bring before the jury the fact of the 
witness's crime or bad character, to show that he is 
not worthy of credence ; and it has been provided that 
a witness in any cause may be questioned as to whether 
he has been convicted of any felony or misdemeanor, 
and upon being so questioned, if he either denies the 
fact, or refuses to answer, it shall be lawful for the 
opposite party to prove his conviction (/). It is also, 
irrespective of this enactment, quite open to a party to 
examine a witness on points affecting his character, or 
tending to discredit him ; but if he deny such points, 
the evidence of other witnesses to contradict him is not 
admissible, unless the fact sought to be established is 
material to the issue (g). 



A party producing a witness, who deposes contrary Contradiction 

of an adv 
witness. 



to what was expected, is not allowed to impeach his "^ ^° adverse 



credit by general evidence of bad character; but he 
may, in case the witness shall, in the opinion of the 
judge, prove adverse, contradict him by other evidence, 
or, by leave of the judge, prove that he has made at 
other times a statement inconsistent with his present 
testimony, the circumstances of such statement being 
first mentioned to him, and he being asked whether or 
not he has made such statement (h), and if, on being so 
asked, he does not admit that he made such statement, 
proof may be given that he did (i). Where any witness 
has made a previous contrary statement in writing, in 



(e) 6 & 7 Vict. c. 85, s. 1. 

(/) 17 & 18 Vict. c. 125, s. 25. 

(a) See notes in Day's Common Law Acts to foregoing section. 

(A) 17 & 18 Vict. c. 125, s. 22. 

(i) Sec. 23. 
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Persons 
interested in 
the result of 
an action were 
formerly 
excluded from 
giving 

evidence, but 
not now. 



Provision of 
the Evidence 
Amendment 
Act, 1869. 



cross-examining him on it it is not necessary to show 
him the writing, but if it is intended afterwards to 
contradict such witness by such writing, then, before 
the contradictory proof can be given, his attention must 
first be called to those parts of the writing which are to 
be used for the purpose of so contradicting him (k). 

Persons were also formerly excluded from giving 
evidence if in any way interested in the result of 
the action, either as parties or otherwise (I), but 
this is not at all so now. The first provision on the 
subject was made by the statute usually called Lord 
Denman's Act (m), which provided that no person 
offered as a witness should be thereafter excluded 
from giving evidence by reason of incapacity from 
interest, but this was not to extend to render 
competent any person actually a party to any suit, 
action, or proceeding (w). By a later Act (o), however, 
it was provided that even the parties to any action 
should be both competent and compellable witnesses (p), 
except in proceedings instituted in consequence of 
adultery, or in actions of breach of promise of mar- 
riage (q). And it has now been provided by the Evi- 
dence Amendment Act, 1869 (r), that the parties to 
any action for breach of promise of marriage shall be 
competent to give evidence in such action, provided, 
however, that no plaintiff in any such action shall 
recover a verdict unless his or her testimony shall be 
corroborated by some other material evidence in sup- 
port of such promise (s) ; and that the parties to any 
proceedings instituted in consequence of adultery, and 



(A) 17 & 18 Vict. u. 125, s 

(0 Powell's Evidence, 35. 

(m) 6 & 7 Vict. u. 85. 

(n) Sec. 1. 

(o) 14 & 15 Vict. w. 99. 

(p) Sec. 2. 

(S) Sec. 4. 

(r) 32 & 33 Vict. c. 68. 

(s) Sec. 2. 



24. 
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the husbands and wives of such parties, shall be com- 
petent to give evidence in such proceeding ; provided 
that no witness in any proceeding, whether a party to 
the suit or not, shall be liable to be asked or bound to 
answer any question tending to show that he or she 
has been guilty of adultery, unless such witness shall 
have already given evidence in the same proceeding in 
disproof of his or her alleged adultery (t). 

The student will particularly notice on the foregoing Two important 
Act two points : the first, that although in breach of [^jf/J" t"'" 
promise cases and adultery proceedings the parties are 
made competent witnesses if they choose to tender 
themselves, yet they are not made compellable wit- 
nesses ; and the second, that mere proof by a plain- 
tiff in a breach of promise case of the alleged promise 
will not suffice, there must be corroborative testi- 
mony (m). 

Not only were the actual parties to actions excluded 
from giving evidence, but the rule applied to the hus- 
bands and wives of such witnesses («), but this is not so 
now (y). The Act upon this subject, however, also 
provides that no husband shall be compellable to dis- 
close any communication made to him by his wife 
during the marriage, and no wife shall be compellable 
to disclose any communication made to her by her 
husband during the marriage (z). 

An idiot is incapable of giving evidence (a), and so An idiot 
is a lunatic except during a lucid interval, when, if ^^"^"^cf mi- 

can a lunatic, 

except during 

a lucid 

(0 32 & 33 Vict. c. 68, s. 3. '° *^^* ' 

(m) The student will bear in mind that the above remarks are not appli- 
cable to criminal law. A prisoner is not capable of giving testimony for 
himself— of course the prosecutor may. 

(x) See Powell's Evidence, 46, 47. 

(y) 16 & 17 Vict. u. 83, s. 2. 

(z) Sec. 3. See sec. 4 as to criminal cases. 

(a) Powell's Evidence, 27, 28. 

2 c 2 
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duly proved that it is a lucid interval, lie is a perfectly 
competent witness (b). 

A deaf and A. deaf and dumb person is a competent witness 

cr"gi™'^^°° through the means of signs, or by an interpreter, if it 
evidence. seems that he has sufficient understanding (c). 



As to the 
testimony of 
children. 



Children may or may not be competent witnesses, 
the matter entirely depending upon whether they have 
sufficient intelligence. " Age is immaterial ; and the 
question is entirely one of intelligence, which, when- 
ever a doubt arises, the Court will ascertain to its own 
satisfaction by examining the infant on his knowledge 
of the obligation of an oath, and the religious and 
secular penalties of perjury. Although tender age is 
no objection to the infant's competency, he cannot, 
when wholly destitute of religious education, be made 
competent by being superficially instructed just before 
a trial with a view to qualify him. A judge may, in 
his discretion, postpone a trial in order that a witness 
may be instructed in the nature of an oath, but the 
inclination of judges is against this practice " (d). 



It is not now 
necessary to 
call on attest- 
ing witness to 
proTe an 
instrument 
not requiring 
attestation. 



It has been stated that deeds and other documents 
thirty years old, and coming from the proper custody, 
prove themselves (e) ; in cases when this is not so, it is 
important to understand the different ways in which 
they may be proved. 

" It was a common law principle that where a writing 
was attested, the witnesses, or one of them, must be 
called to prove the execution of the instrument ; and 
it was not competent to a party to prove it even by 



(b) Powell's Evidence, 27, 28. The distinction between an idiot and a 
lunatic is that the former has always, even from his birth, been devoid of 
understanding, whilst the latter has by some subsequent event been deprived 
of it. 

(c) Powell's Evidence, 27, 28. 

(d) Ibid. 29. 

(e) Ante, p. 382. 
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the admission of the persons by whom it was exe- 
cuted" (/). The most apt and usual way even now 
of proving any instrument which has been attested, in 
the absence "of admission, is undoubtedly by calling the 
attesting witness, but this is not at all necessary gene- 
rally now, it having been provided that " it shall not 
be necessary to prove by the attesting witness any in- 
strument to the validity of which attestation is not requi- 
site ; and such instrument may be proved by admission 
or otherwise, as if there had been no attesting witness 
thereto " {g). 

Instruments therefore not requiring attestation may Different ways 

in wliich such 
instruments 
not requiring 



be proved in any of the following ways : 



1. By admission. attestation 

•' may be 

proved. 

2. By calling the attesting witness if there is one. 

3. By calling any person who actually saw the 
writing or signing, or the party who wrote it or signed 
it himself. 

4. By calling a witness who has acquired a know- 
ledge of the writing in question by having seen the 
person write at some other time, even though only 
once, or by having had correspondence with such 
person which has been acted upon. 

5. By comparison of the writing in question with 
any writing proved to the satisfaction of the judge to 
be genuine Qi). 

As to the first of the above modes of proof, it may Notice to 
be mentioned that a notice to inspect and admit, i.e., a ^dmit* ^° 
notice to the other party or parties to the action to 



(/) Powell's Evidence, 357. 
((/) 17 & 18 Vict. c. 125, s. 26. 

(A) See the notes in Day's Common Law Procedure Acts, prefacing sec. 26 
of 17 & 18 Vict. c. 125. 
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inspect some document and admit its execution, is 
usually given just before the trial of most actions j 
the other party or parties can then inspect the docu- 
ment, and give an admission, and this saves further 
proof of execution, and in case of refusal or neglect to 
admit, the cost of proving the document has to be 
borne by the party so neglecting or refusing, whatever 
the result of the action may be, unless at the trial the 
judge certifies that the refusal to admit was reasonable ; 
and no costs of proving any document is allowed, 
unless such notice has been given, unless in the 
opinion of the judge the omission to give the notice 
has been a saving of expense (^'). The object, there- 
fore, of giving this notice is to get the document 
admitted, or to throw the expense of its proof on the 
opponent or opponents (k). 

Meaning of an Any admission made under such a notice as is last 

beSg made mentioned is made " saving all jiist exceptions " (F), 

" saving all that is, that the party admits nothing more than the 

tions." bare execution, so that, for instance, the admission by 

a person of his handwriting to a bill has been held not 

to preclude him from objecting to its admissibility in 

evidence on the ground of its being unstamped (m). 

As to proof by The last of the before-mentioned modes of proof 
handwrlung''^ ^^ handwriting, viz., by comparison with other writings 
by the same person proved or admitted to be genuine, 
was not formerly allowed {n) ; the enactment render- 
ing it admissible is the Common Law Procedure Act, 
1854 (o). Under it experts may be called, quite un- 
connected with the writer, to prove that by a com- 
parison and a careful observance of the different letters. 



(0 15 & 16 Vict. c. 76. s. 117. 

(A) As to the notice to produce usually given before going to trial, see 
ante, p. 375. 

(0 15 & 16 Vict. c. 76, s. 117. 
(m) Vane v. Whittington, 2 Dowl. (N.S.) 757. 
(»i) Doe d. Mudd v. Suckermore, 5 A. & E. 70.3. 
(o) 17 & 18 Vict. u. 125, s. 27. 
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and the general style, with the proved or admitted to 
be genuine document or documents, they are of opinion 
that the handwriting ^in question is the work of the 
same person ; this kind of evidence, however, from its 
manifest uncertainty, has, in several late cases, been 
somewhat disfavoured. For the purpose of comparison 
the disputed writing must always be produced in court, 
so that the enactment does not apply to documents 
which are not produced, and of which it is sought to 
give secondary evidence (p). 

But where attestation is necessary to the validity of To prove 
an instrument, and actual proof is required of it, the a°tuTii°'^°'^ 
attesting witness, or one of the attesting witnesses, if requiring 
living, must be called as a witness (q). The student is thf attelti'Dg 
reminded that some of the chief instruments requiring witness must 
attestation are, wills and codicils to wills (r), warrants ^^ '^^^^^^' 
of attorney and cognovits (s), powers of appoint- 
ment, and other instruments which the person giving 
the power for their execution has stated shall be 
attested (t). 

When an attesting witness is dead or abroad, or for Course when 
some other reason cannot be produced after due efforts ^^ '^ '{^i'^ "'" 

1 ■ 1 • 1 c 1 ,-1 -1 cannot be 

to bring mm before the Court, evidence of his hand- found, 
writing must be given, and if there are several attest- 
ing witnesses who cannot be produced, generally it is 
sufficient to prove the handwriting of one of such 
witnesses (u). 

Although an attesting witness, on being called to What is 
prove the execution, states that he does not remember ^^'E'^i^"'. ^°^' 

^ an attesting 

witness to 

depose to, 

(p) See Day's Common Law Procedure Acts, notes to sec. 27 of 17 & 18 
Vict. c. 125. 

(?) Whyman v. Garth, 8 Ex. 803. 

(r) 1 Vict. c. 26, s. 9. 

(s) 1 & 2 Vict. c. 110, s. 9. 

(i) As to the execution of powers of appointment by will or deed, see 
1 Vict. c. 26, s. 10 ; and 22 & 2a Vict c. 35, s. 12. 

(h) Powell's Evidence, 358. 
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the actual fact of the execution, but yet deposes that 
seeing his signature to the attestation he is, therefore, 
sure he saw the party execute the deed or sign the 
document, this is quite sufficient proof of the execution 
of the instrument (x). 

Mode of For all ordinary matters probate of a will, or, if 

^t r'trfaf ^''' ^°^*' *^ examined copy, or an exemplification, is the 
proper evidence (y). In the case, however, of an action 
involving the question of title to lands, or any descrip- 
tion of realty, it was formerly necessary to produce the 
original will (z), but it has been now provided that in 
any action, where necessary to establish a devise of or 
affecting real estate, it shall be lawful for the party 
intending to establish in proof such devise to give to 
the opposite party, ten days at least before the trial, 
notice that he intends at the trial to give in evidence, 
as proof of the devise, probate of the said will, or 
administration with the will annexed, or a copy thereof, 
stamped with any seal of the Probate Court (a) ; 
and in every such case such probate or letters of ad- 
ministration, or copy thereof respectively, stamped 
as aforesaid, shall be sufficient evidence of the will and 
its validity, notwithstanding the same may not have 
been proved in solemn form, unless the party receiv- 
ing such notice shall, within four days after such 
receipt, give notice that he disputes the validity of 
such devise (b). This enactment was intended to 
prevent expense, it being also provided that where 
the original will is produced and proved, the Court or 
judge before whom the evidence is given shall direct 
which of the parties shall bear the costs thereof (e). 



(x) Per Bayley, J., Maugham v. Hubbard, 8 B. & C. 16 ; Powell's 
Evidence, 359. 

(y) Powell's Evidence, 328. 

(z) Ibid. 329. 

(o) Now the Probate Division of the High Court of Justice. 

(6) 20 & 21 Vict. c. 77, s. 64. 

(c) Sec. 65. 
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It has been decided that even in the absence of a 
counter-notice the probate is only sufficient, or prima 
facie evidence, and that, therefore, the party omitting 
to give such notice is not, on his part, precluded 
from giving evidence against the validity of the will (d). 
If the will has been proved in solemn form, it is pro- 
vided that the probate shall not only be sufficient, but 
conclusive proof (e). 

A person is not allowed to make evidence for him- A person is 
self, so that a person's own books are not evidence T' ^^]°""^^ 

r. T ■ . , , . to make 

tor mm, nor, indeed, is anything written, said, or evidence for 
done by a person having an interest, any evidence for fo™',?nst^nce' 
him, and this is called self-serving evidence, but many a man's books 
documents and facts, not in themselves evidence, may evidence for 
be admitted to refresh a witness's memory (/), for 'i™- 
here he speaks to the fact from separate knowledge, 
only assisted by this extraneous matter ; thus, for 
instance, a witness may refer to his own books of 
account for this purpose, or to some entry in a diary 
or other book, and it is not actually necessary that 
the entry should have been made at the time, it is 
sufficient, if made shortly afterwards, so that he may 
be presumed then to have had accurate memory on the 
point (g). And where any memorandum or entry is 
produced in court to a witness, such memorandum or 
entry, or so much thereof as is used to refresh the 
witness's memory, must be shown to the other side, 
who are entitled to cross-examine on it (h). 

Witnesses are required to depose to facts, and not There are 
to give forth mere matters of opinion, but, notwith- ^^J'^^ classes 

IT l^ ■ n ■ n ■ 1 1 oi cases m 

standing this, there are many cases in which the which evidence 
opinion partakes in its nature of fact, and is, there- <=™sisting of 



(d) Barraclough v. Greenhough, L. R. 2 Q. B. 612. 

(e) 20 & 21 Vict. u. 77, s. 62. 
(/) Powell's Evidence, 359-364. 
((;) Ibid. 363. 

(A) Ibid. 362. 



opmion IS 
receivable. 
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fore, receivable in evidence. In Mr. Powell's valuable 
work upon Evidence (i) there are stated to be three 
classes of cases in which evidence consisting of matters 
of opinion is receivable, viz. : — 

1. On questions of identification ; e.ff., in the case of 
a long-absent claimant to property, or in the case of 
identification of handwriting. 

2. To prove the apparent condition or state of a per- 
son or thing ; e.g/., in the case of an assault, to prove 
from a person's manner his intention, or to prove the 
state of some building or of some goods the subject of 
the action. 



An afEdayit 
on an 

interlocutory 
application 
may contain 
a statement 
founded on 
the deponent's 
belief. 



3. To prove matters strictly of a professional or 
scientific character by skilled or scientific witnesses ; 
e.ff , in cases of terms having, in some business or 
amongst a particular class, a special and peculiar mean- 
ing, or in cases where words of a scientific or ex- 
ceptional character are used, or the comparison of 
handwriting with other handwriting, to tell its genuine- 
ness. And not only may a witness be called to prove 
the meaning of terms or matters in his opinion, but 
even dictionaries or other books may be referred to. 
The evidence, however, by experts of matters of opinion 
is always received with caution, and not a very great 
degree of weight attached to it (k). 

The foregoing remarks of course apply generally, not 
only to oral evidence, but also to affidavits ; but on an 
interlocutory motion an affidavit may contain a state- 
ment founded only on the deponent's belief (Z). 

A document requiring a stamp cannot be given in 



(0 Page 102. 

(A) See Per Lord Campbell, 10 CI. & Fin. 191 ; and see also ante, p. 391. 

(/) Judicature Act, 1875, Order xxxvii. i. 3. 
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evidence without one, except to prove some collateral Effect of the 
matter, e.g., fraud or illegality. There are some instru- ^°°j^t^™pi°g 
ments which require to be stamped before execution, instrument 
e.g., articles of clerkship to a solicitor ; but generally, stamp— time 
after execution, fourteen days are allowed in which to ^^"^ stamping, 
stamp an agreement, and two months in which to 
stamp an instrument under seal ; and an instrument ex- 
ecuted abroad may be stamped within two months after 
being received in the United Kingdom. If not stamped 
within these times, the unstamped instrument can only 
be stamped on payment of the unpaid duty and a 
penalty of £10, and also, by way of further penalty, 
where the unpaid duty exceeds £10, of interest on such 
duty at the rate of 5 per cent, per annum from the day 
upon which the instrument was first executed up to the 
time when such interest is equal in amount to the 
unpaid duty (m). 

If an instrument is not stamped, or has been insuf- 
ficiently stamped, when tendered as evidence, the 
opponent may object to it on that ground ; but, strictly, 
it is the place of the officer whose duty it is to read the 
instrument to call the attention of the judge to the 
fact; and even then, if the instrument is one which 
may legally be stamped after execution, it may, on pay- 
ment to such officer of the amount of the unpaid duty 
and the aforesaid penalty payable on stamping, and 
also on payment of a further sum of £1, be received 
in evidence, saving all just exceptions on other 
grounds (n). 

III. Cases of Privilege. — It has been pointed out, in in. Cases of 
discussing the subject of libel and slander, that there P'^^'^''«s«- 
are certain circumstances in which a party is privileged 
to make assertions which in ordinary cases would be 



(m) 33 & 34 Vict. o. 97, o. 15. The Commissioners of Inland Revenue 
have, however, in special cases power to remit or reduce the above penalty 
on memorial to them. 

(n) Sec. 16. 
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libellous or slanderous, but which are from such cir- 
cumstances prevented from being so (o). So, also, in 
matters of evidence, generally speaking a witness must 
answer all questions put to him relating to the subject- 
matter of the action, or in any way relevant to it ; but 
there are certain cases in which, from special circum- 
stances, either the witness is privileged from being 
obliged to disclose the matter, or some third person has 
a right to object to his doing so. 

There are two chief cases of privilege, viz. : 

1. A witness 1. A witness is not compellable to disclose any matter 
to disclose'"' *^^* ^^^ ^®^*^ *° Criminate himself, or to expose him- 
facts that self to a penalty (p) ; and 

may tend to 
criminate 

himself. 2. Professional communications between counsel, so- 

2. Professional jigij^oj-g qj. ^beir clcrts, and their clients, made in 

commumca- ' ' ' _ 

tions are confidence, cannot be disclosed without the client's 

pnvi ege . couscnt, nor can a client be compelled to disclose any 

communication made in confidence to his professional 

adviser {^). 



Where a 
witness 
claims 
privilege on 
the ground 
that his 
answer may 
tend to 
criminate 
him, it is 
submitted 
that it is for 
the court to 
decide whether 
it will have 
that effect. 



As to the first case of privilege. — The question at once 
presents itself, who is to be the person to judge of whether 
or not a question asked has a tendency to criminate or to 
expose the witness to a penalty — the person asked the 
question, or the presiding judge ? The dicta upon the 
point are conflicting, some judges having held that, as 
the witness is obliged to pledge himself that he believes 
his answer will tend to this effect, he is to be left to 
exercise his own discretion (r) ; and other judges having 
held that the witness has not this discretion, but must 
satisfy the Court that there is a reasonable probability 



(o) See ante, p. 307. 
Ip) Powell's E%'idence, 108. 
Iq) Ibid. 118. 

(r) See per Maule, J., and Jerris, C.J., in Fisher v. Ronalds, 12 C. B. 
762. 
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of the question having this effect (s). It is submitted 
that the latter rule is the correct one, for otherwise a 
witness might, acting on his own discretion, refuse to 
answer questions upon this ground without the slightest 
reason for so refusing. 

Where a question is asked a witness which will not A witness is 
actually tend to criminate him or expose him to any bound^o^^ 
penalty, hut is yet one the answer to which may tend answer a 
to degrade him, if it is not actually material to the Sing^to 
issue, hut merely some point tending to affect his degrade him. , 
character and thus reduce damages, or to have some 
other incidental effect, he is not bound to answer it (t). 

This first case of privilege has always been wider in 
equity than at law ; for in equity any question the an- 
swer to which might subject the witness to any pains 
or penalties, or to ecclesiastical censure, or a forfeiture 
of interest, has been held to be within the rule (m) ; and 
it is presumed that, as the rules of equity are now 
generally to prevail (w), this is now the case in all 
divisions of the High Court of Justice. 

Although there was formerly some doubt on the point A wife cannot 
at law (a;), yet, in equity there was no doubt that the ^l a^^er^*^ 
rule of privilege upon this ground extended not only to a question 
a man himself, but also to his wife, so that a wife could ^^^^ ^^^ 
not be compelled to answer any question which might criminate 

TTiT, 1 / \ i 3 her husband. 

expose her husband to such consequences {y). And, 
for the reason mentioned at the end of the last pre- 
ceding paragraph, it is submitted that there can now 
be no doubt upon the point in any division of the 
court. 



(s) Beg. V. Garbetl, 1 Den. 236 ; Seg. v. Boyes, 1 B. & S. 311 ; and see 
per Parke, B., in Osborne v. London Docks Co., 10 Ex. 698. 
(0 Powell's Evidence, 117. 
(m) Ibid. 

(w) Judicature Act, 187.3, s. 25 (11). 
(a) See Powell's Evidence, 110. 
(y) Cartwright v. Green, 8 Ves. 410. 
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There is no 
privilege by 
reason that 
answer might 
expose witness 
to a civil 
action. 

A witness may 
waive his 
privilege and 
answer a 
question 
tending to 
criminate him 
if he chooses. 



In the case of 
professional 
communica- 
tions, the 
privilege is 
the client's. 



In cases of 
privilege 
upon this 
ground, the 
relationship 
of solicitor 
and client 
need not be 
existing at 
the time. 



A witness cannot object to answer any question upon 
the mere ground that his answer might expose him to 
a civil action (z). 

A witness may of course waive his privilege and 
answer at his peril, for he is the party concerned, and 
if he chooses to waive the privilege that the law allows 
him, there is nothing to prevent him doing so (a). 

There are several cases in which it has been expressly 
provided by different statutes that a witness cannot 
refuse to answer questions to which they refer on the 
ground that the answers would criminate him, but that 
such answers shall not be used against him in a criminal 
proceeding arising out of the same transaction (h). 

As to the second chief ground of privilege, this is of 
a very different nature, for in the first case the privi- 
lege is always the witness's own, which he may at his 
option waive, but in this case, where counsel, solicitors, 
or their clerks are witnesses, the privilege is not theirs, 
but that of their clients, and it is not in such a case the 
witness who may waive the privilege, but the client ; 
and if the client does not so waive it, then the witness 
is not allowed to make any such disclosure (e). And 
for this case of privilege to exist, it is not necessary that 
the position of solicitor and client should be actually sub- 
sisting at the time, it is quite sufficient if it has existed 
at some past time, and the communication in question 
took place whilst that relationship existed. This rule 
of privilege is founded upon principles of public policy, 
for if some such rule did not exist, no man would know 
what he was safe in disclosing to his professional ad- 
viser (d). 



(x) Powell's Evidence, 111. 
(a) Ibid. 
(6) Ibid. 

(c) Wilson V. Bastall, 4 T. R. 759. 

(d) See, per Lord Brougham, Bolton v. Corporation of Liverpool, I M & 
K. 94. J 1- , ■ 
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The student will observe that part of the rule in this A client also 
class of cases of privilege is also that a client cannot be compelled to 
compelled to disclose any communication made in con- disclose 
fidence to his professional adviser (e). This seems to communica- 
foUow naturally, upon the same reasoning, and here, of tio°s made 
course, the privilege is that of the witness. This privi- professional 
lege of the client can always be waived by him, and adviser. 
a witness who has objected to answer on the ground oi ^^^^^^^^^ 
his client's privilege must then answer it. waive the 

privilege. 

It seems that a solicitor called upon to produce any it is for a 
document of his client's, must exercise his own dis- ^oi'p;*"'" '" 

, , . . decide 

cretion as to producing it, and that it is not for the whether a 
judge to decide whether or not it ought to be pro- f;^Xd"'on ' 

duced (f\ to produce is 

privileged. 

A communication made by a client to his solicitor, A communica- 
not for the purpose of obtaining advice, but for the *' soikUor '" 
purpose of obtaining information upon some matter of but not for 
fact, or for some purpose other than in the ordinary of obtTimn^ 
position of solicitor and client, is not within this case advice, is not 

n . ., , s within the 

of privilege {ff). privilege. 

Although some document originally in a solicitor's A document 
possession would, had it remained in his possession, a"IiicHor's" 
have been privileged, yet, if he has parted with it to iiapds is not 
some other person, although he should not have done ff h^pfrts 
so, yet the privilege is gone, and it may be given in with it. 
evidence by the party into whose possession it has 
come (h). 

This case of privilege does not extend beyond the No privilege 
persons named (i) ; thus, medical men (j) and clergy- med^cafmen^ 

and 
' clergymen. 

(c) Ante, p. 396. 

(/) Vol mt V. Soyer, 13 C. B. 231. 

(g) See Powell's Evidence, 126, and case there referred to. 

(h) See Cleave v. Jones, 21 L. J. (Ex.) 106. 

(i) See ante, p. 396. 

(j) Lee V. Ilammertm, 12 W. R. 975. 
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men {Ic) are not within the rule. Some doubts have, 
however, been thrown out as to the latter (Z). 

Communica- Letters between a country solicitor and his town 
"re°udire "''°^' agent are privileged from production (m) ; so also are 
all communications in or with reference to litigation 
which are expressed to be " without prejudice." 



Some other In addition to the foregoing may be mentioned two 

cases of other cases of privilege, which however, particularly 

the first two of them, are of much less importance 
in civil cases than the two chief cases that have been 
given. The first is, that a witness cannot be asked, and 
will not be allowed to state, any facts, or to produce 
any documents, the disclosure of which may be pre- 
judicial to any public interest (w), e.g., in the case of 
some high documents of state. The second is, that 
evidence may sometimes be excluded in a civil case on 
the ground of indecency (o) : but the indecency must 
be something of a very exceptional character, as tending 
to outrage all conventional propriety, or involving some 
matter particularly affecting domestic morality. It 
may, however, be safely stated that this rule is of such 
a very fine nature as to be practically of very little 
importance, or, indeed, of no importance at all. 

IV. Misceiia- lY. Qf some miscellaneous points on the law of evi- 

neous points on -, 

the law of dence. 

evidence. 



In any action the onus prohandi, or burden of proof, 
is on the person who asserts the affirmative side of the 



The onus 
prohandi is on 
the person 

asserting the question ( «), that is to say, that any person who asserts 

affirmative in..., ,. i_ij__cj_j_ n-i- 

an action. ^ lact IS Dound to provo that lact to succeed m his case. 



(k) Broad v. Pitt, M. & M. 233. 

(0 See Powell's Evidence, 129, 130. 

(m) Catt v. Tourle, 19 W. E. 56. 

(n) Powell's Evidence, 131. 

(o) Ibid. 136. 

(p) See Brown's Law Diet. 260, tit. " Onus prohandi. 
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and it is not necessary for the person alleging the 
negative to prove it in the first instance, and it is there- 
fore at a trial generally for the person on whom lies 
the affirmative to begin. In all cases, by the affirma- 
tive is not merely meant the affirmative in point of 
form, but the affirmative in substance, and the true 
test for determining on whom the affirmative lies is 
this : If no evidence was offered who would be unsuc- 
cessful in the action ? It is for the party who would 
be unsuccessful in such event to commence (q). 

Instances without number to illustrate the foregoing An instance 
remarks can be easily given. Thus, take an ordinary °^ ^^'^■ 
action for goods sold and delivered : here, if the de- 
fendant in his statement of defence denies the selling 
and delivery, or otherwise puts the question in issue, 
did the plaintiff offer no evidence, the verdict would be 
for the defendant, so here the onus probandi lies on 
the plaintiff ; but if the defendant admits the selling 
and delivery of the goods, but sets up some counter- 
claim against the plaintiff in the nature of set-off, here, 
did he (the defendant) give no evidence, the verdict 
would be for the plaintiff, so here the onus prdbandi lies 
on the defendant. 

But there are numerous cases in which, in conse- Bnt sometimes 
quence of presumptions of the law, the onus probandi ^00*073" 
lies on the party on whom it would not lie but for such law puts the 

_ !■ rm • .• T onus probandi 

presumption, inus, m an action on any ordinary, ^^hg^e it 
simple contract, it is for the plaintiff to prove that the ^o^id o"' 

,■ T n -n ,, •, 1 ,1 otherwise be. 

essentials oi a simple contract exist, unless the con- 
tract is admitted by the defendant (r) ; but as bills of 
exchange and promissory notes are presumed to have 
been given for a valuable consideration until the con- 
trary is shown (s), here it lies on the party who denies 



(7) Amos V. Hughes, 1 M. & Kob. 46-I-. 

(r) As to what are the essentials of a simple contract, see ante, p. 27. 

(s) See ante, p. 136. 

2 D 
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the consideration to prove his denial. It is, however, 
sufficient for a defendant to prove something in the 
nature of fraud in the prior dealings with the instru- 
ment ; and if he does this, the plaintiff is then bound 
to show how he became possessed of it (t). 

As to the case Again, where a person takes an interest under a 
slttilme™""^^ voluntary settlement, or any other voluntary instru- 
ment, and proceedings are instituted to set aside or 
otherwise question his interest thereunder, the burden 
of proof lies on the defendant to prove that such 
voluntary instrument was fairly and honestly made, 
without any fraud or pressure upon his part, and if 
he stood in a fiduciary capacity toward the person 
making such voluntary instrument, he must, in addi- 
tion, show how the intention to make it was produced 
in the other person (u). 



A child born 
during 
wedlock is 
presumed to 
be legitimate 
until the 
contrary is 
shown. 



A child born during wedlock is presumed to be 
legitimate, and the burden of proof lies on the party 
who denies his legitimacy (a;). There are also many 
other cases in which the presumption of the law puts 
the onus prohsmdi where it would not be but for that 
presumption, but to go into them is beyond the scope 
of the present work («/). 

It has already been stated that the person on whom 
the affirmative lies has the right to begin (z), but it has 
long been an established rule at law that in actions of 
slander, libel, and other actions for personal injuries, 
or indeed in any action where the plaintiff seeks to 
recover actual damages of an unascertained amount, he 
is entitled to begin, although the affirmative of the 
issue may in point of form be with the defendant. 



(Q Smith V. Braine, 16 Q. B. 244. 

(m) Per Lord Eldcn, Gibson v. Jeyes, 6 Ves. 266 ; Iloghton v. Hoghton, 
15 Beav. 299 ; Cooke v. Lamotte, 15 Bear. 234. 
(jx) Banbury Peerage Case, 1 S. & S. 155. 
(!/) See some in Powell's Evidence, 291, et seq. 
(j) Ante, pp. 400, 401. 
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Leading questions cannot be put to a witness by Leading 
the person on whose behalf he is called (a). Bv a i^^^t'o^^ 

leading question is meant some question put or allowed in an 
framed in such a form as to suggest to the witness the -nX'eT''™ 
answer that is desired (b). Thus, if at a trial it is 
desired to elicit from a witness the effect of a certain 
conversation, the proper way to put the question is to 
simply ask the witness what then took place, or to that 
effect, and it is not allowable to state in the question 
the conversation and ask the witness if it did not take 
place ; for this would be a leading question (e). The 
reason of the rule prohibiting leading questions must 
be apparent to all ; and it has been well stated in Mr. 
Powell's work on Evidence (d) to be " because the 
object of calling witnesses and examining them viva 
voce in open court is that the judge and jury may 
hear them tell their own unvarnished tale of the cir- 
cumstances which they are called to attest." 



In cross-examination of a witness, however, or even Aiiter 



in cross- 



in examination in chief of an adverse witness, leading e^'amination or 
questions may be asked, for the reason of such question in chief of an 
not being admitted in the evidence in chief is because '^^^^'^^ 

,1 • • Til- n Witness. 

the Witness is presumed to be desirous of assisting the 
person for whom he is called to give evidence, but in 
cross-examination, or in the examination in chief of 
fin adverse witness, there can be no such presump- 
tion, and the reason for the rule failing, it does not 
apply. 

If when an action is called on for trial the plain- Position of a 
tiff appears, and the defendant does not, the plain- j'f'nj*^t'f 
tiff does not necessarily have judgment, but he may his opponent 
prove his claim so far as the burden of proof lies on aj^^Ttdaf'^'" 



(a) Powell's Evidence, 449. 
(6) Brown's Law Diet. 209. 

(c) See an instance of " leading question in a criminal case in Powell'; 
Evidence, 450. 
{d) Page 449. 

2 » 2 
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him (e) ; and if when an action is called on for trial the 
defendant appears, and the plaintiff does not appear, 
the defendant, if he has no counter-claim, is entitled to 
judgment dismissing the action, but if he has a coun- 
ter-claim, then he may prove such claim so far as the 
burden of proof lies on him (/) ; but any verdict or 
judgment obtained where one party does not appear at 
the trial may be set aside by the court or a judge upon 
such terms as he may see fit, upon an application made 
within six days after the trial (g). 



Admissions 
may do away 
with the 
necessity of 
strict 
evidence. 



Admissions between the parties to an action may 
frequently do away with the necessity that would 
otherwise exist for strict evidence. The term " admis- 
sions " is here used to denote the mutual concessions 
which the parties to an action make in the course of 
their pleadings, and the effect of which is to narrow 
the area of facts or allegations requiring to be proved 
by evidence (h). The most usual case of admissions 
that occurs in ordinary actions is the admission of 
documents under a notice to inspect and admit, which 
has already been noticed (i) ; but there may be many 
other cases of admissions, e^., admissions of facts not 
only in any pleading, but in any letter of one of the 
parties, or of his solicitor or agent, unless such letter 
has been expressed to have been written " without pre- 
judice." It is therefore usual and proper, in any letter 
written with a view to the compromise of an action, to 
state that it is written " without prejudice ;" but when 
any letter has been written with such a statement then 
all subsequent letters following thereon are within the 
rule although not so expressed (Jc). 



Effect in one 
action of an 
admission 
made in 
another action. 



If an admission is made in some pleading in one 



(e) Judicature Act, 1875, Order xxxvi. r. 18. 

(/) Ibid., rule 19. 

(3) Ibid., rule 20. 

(A) Brown's Law Diet. 15. 

(0 Ante, pp. 389, 390. 

(k) Hoghton t. Hoghton, 15 Beav. 278. 



Digitized by Microsoft® 



OF EVIDENCE IN CIVIL CASES. 405 

action, that pleading can be given in evidence in 
another action as a cogent admission on his part, 
especially if it has been put in on oath, as would be 
the case in an answer to interrogatories (Z). 

An admission need not necessarily be in writing, but Admissions 
it may be by parol ; e. g. in the course of conversation, ™ roi^or''b 
and acts, conduct, manner, demeanour, and acquies- coaduct, &c. 
cence may operate as admissions if they can be so 
fairly construed (m). 

Counsel may at a trial bind their clients by any Effect of 
admission they in their discretion see fit to make (n). *'^™'''^|°°^ ''y 
An agent can only bind his principal by admissions agents, &o. 
when the making of such admissions comes within the 
scope of his ordinary and usual authority (o) ; and a 
wife can only bind her husband by her admissions so 
far as she can be said to have his authority, express or 
implied, to do so (p), so that even in an action against 
a husband for his wife's tort, her admission of it cannot 
be given in evidence against him {q). 

An infant cannot make admissions, nor generally can 
his guardian or next friend do so for him (r). 

Admissions where they exist are as good as any 
primary evidence. 

Interrogatories are frequently used as a means to intenoga- 
obtain admissions from the opponent in an action (s). *''''"'^- 



(0 Fleet V. Perrins, L. E. 1 Q. B. 538. 

(m) Powell's Evidence, 247. 

(«) See Swinfen v. Swinfen, 18 C. B. 485. 

(o) This is simply on the ordinary principle of the power of an agent to 
bind his principal, as to which, see ante, pp. 101, 102. 

(^) This, again, is on the ordinary principle of the power of the wife to 
bind her hubband, as to which, see ante, pp. 177, 178. 

(7) Dean v. White, 7 T. R. 112. 

(r) Powell's Evidence, 262. 

(s) It is not meant by this that the object of interrogatories is to obtain 
admissions, for this is not so, the rule as to their object being correctly 
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Interrogatories may be defined as a set of questions 
administered by either a plaintiff or defendant to his 
opponent in the course of an action before trial, which 
he (the opponent) is required to answer upon oath. It 
was always the practice in Chancery to administer in- 
terrogatories, and nearly anything was allowed to be 
asked in them, and by the Common Law Procedure 
Act, 1854 (t), interrogatories were also allowed to be 
administered at common law by leave of a judge. By 
the Eules to the Judicature Act, 1875 (w), it is now 
provided that " the plaintiff may at the time of deliver- 
ing his statement of claim, or at any subsequent time 
not later than the close of the pleadings, and a defen- 
dant may at the time of delivering his defence, or at 
any subsequent time not later than the close of the 
pleadings, without any order for that purpose, and 
either party may at any time by leave of the court or 
a judge deliver interrogatories in writing for the exam- 
ination of the opposite party or parties, or any one or 
more of such parties, with a note at the foot thereof 
stating which of such interrogatories each of such per- 
sons is required to answer; provided that no party 
shall deliver more than one set of interrogatories to the 
same party without an order for that purpose." It 
may, however, be noticed that it seems the practice of 
the Court to discourage the practice of delivering in- 
terrogatories unless actually necessary. 

Effect of Payment into court also operates as an admission by 

payment into ^j^g defendant to a certain extent. Formerly a defen- 

court in an ** 

action. 

stated by Mr. Griffith, in his notes to Order xxxi. of the Judicature Act, 
1875 (see Griffith's Judicature Acts, 235), as follows: "The object of inter- 
rogatories is to afford to the interrogator information upon matters 
peculiarly within the knowledge of the party interrogated which may 
assist the interrogator in making his case ; not to try the cause on admis- 
sions of the party interrogated, or to break down the case set up by him." 
But, although this is so, yet, incidentally, of course, admissions are obtained 
from the party interrogated, and, practically, this is often the chief object 
of the interrogatories. 

(/) 17 & 18 Vict. c. 125, s. 51. 

(h) Order xxxi. r. 1. 
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dant could generally only pay money into court when 
a fixed liquidated sum was sued for (x) ; but now it 
is provided that in any action to recover a debt or 
damages the defendant may at any time after service of 
the writ, and before or at the time of delivering his 
defence, or by leave of the Court or a judge at any later 
time, pay into court a sum of money by way of satis- 
faction or amends (y). 

As under the old system of pleading the plaintiff 
might declare simply generally, as for goods sold and 
delivered, without stating any particular date, or might 
declare on some special contract, there was a difference 
in the effect of payment into court. Where the decla- 
ration was simply general (z) the effect was only to 
admit that the plaintiff had a cause of action to the 
amount paid in upon some contract, so that it was still 
necessary for the plaintiff to prove the actual contract, 
but in the other case, i. e., where the plaintiff declared 
on some special contract, the payment into court 
admitted that very contract and a liability on it to 
that extent (a). Under the new practice, however, 
where a statement of claim has been delivered, this dis- 
tinction it is presumed cannot exist any longer, as all 
material facts, dates, &c., are stated in it, which puts 
the plaintiff's statement of claim in the same position 
always as a former declaration on a special contract, 
and payment into court now in such a case will operate 
as an admission on the contract specified, and of a 
liability thereon to the extent of the amount paid in. 

So also if the payment into court is made before the 
statement of claim has been delivered, if in the indorse- 
ment on the writ the particular contract is mentioned, 
the payment in will have the same effect, but if the in- 

(») See however as to payment into court in cases of libel, ante, 
pp. 311, 312. 

(i/) Judicature Act, 1875, Order xxx. r. 1. 

(«) That is to say, in cases of the ordinary indebitatur counts, 

(a) See Arch. Nisi Prius, 119 ; Chit. Arch. 1371. 
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dorsement on the writ is simply general in its nature, 
then the payment into court will only admit a liability 
to that extent on some contract, leaving it for the 
plaintiff to prove the contract as formerly on a general 
declaration. 



An admission 
may occur by 
not denying 
an allegation 
contained in 
any pleading. 



" Every allegation of fact in any pleading in an 
action, not being a petition or summons, if not denied 
specifically or by necessary implication, or stated to be 
not admitted in the pleading of the opposite party, 
shall be taken to be admitted, except as against an 
infant, lunatic, or person of unsound mind not so found 
by inquisition " (b). 



Former 
distinction in 
the mode of 
taking 
evidence at 
common law 
and in 
Chancery. 
Provisions of 
the Judicaturi 
Act, 1875, 
Order xxxvii. 
1. 1. 



There has always been a great distinction be- 
tween the mode of taking evidence at common law 
and in Chancery. At common law it was taken 
viva voce in court on the hearing of the cause, 
but in Chancery it was generally by affidavit (c). 
Now, however, under the Judicature Act, 1875, 
Order sxxvn. r. 1, in all divisions of the court, in 
the absence of an agreement between the parties to 
take the evidence by affidavit, the witnesses at the 
trial of any action, or at any assessment of damages, 
are to be examined viva voce in open court, but the 
court or a judge may order that any particular fact or 
facts may be proved by affidavit, or that the affidavit of 
any witness may be read. It is also provided that upon 
any motion, petition, or summons evidence may be 
given by affidavit ; but the court or a judge may, on 
the application of either party, order the attendance, 
for cross-examination, of the person making any such 
affidavit (d). 



(6) Judicature Act, 1875, Order XIX. r. 17. 

(c) There might, however, have been a mrd voce examination by consent 
or direction of the coui't or a judge. See 15 & 16 Vict. c. 86; Order V. 
Feb. 1861, rules 3 and 10 ; Daniel's Chancery Practice, 799. 

(cl) Order xxxvii. r. 2. As to the practice when the parties consent to 
take the evidence by aflidavit, see Order XXXVIII. 
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The attendance of a witness at a trial to give evi- The attend- 
dence is procured by subpoena, which is a writ by ^^^tn^/j^j^t ^ 
which the person is commanded to appear at a certain trial is 
place or time (e). Where the oral testimony only of a subraM. ^^ 
witness is required, the subpoena issued is called a 
svhpoena ad testificandum, where he is required to pro- 
duce any documents it is called a subpoena duces tecum. 
A witness must be paid with his subpoena his reasonable 
expenses, and if a material witness, having been so 
served, does not duly attend, he is liable to an action (/), 
or to be attached for contempt of court in not obeying 
the subpoena. 

The evidence of a witness resident in India, or any How evidence 
.other of her Majesty's dominions abroad, is obtained f^t^'ess'"'""' 
by applying to the court here for a mandamus to the resides abroad 
tribunals there to examine the witness, and such colonies °"' 
examination, upon being returned, is allowed and read, 
and deemed good and competent evidence {g). 

If in an action here a witness resides in Ireland or Or in ireUmd 
Scotland, a subpoena cannot be issued against him as °^' S'^"''"''^' 
of course, but the court or a judge has power, on ap- 
plication made for that purpose, to allow a subpoena 
to issue Qi). 

In cases of a witness being abroad not in her Or, where 
Majesty's dominions, the only mode of getting his abi'oiid, not in 
evidence, if he cannot attend, is by issuing a com- colonies. 
mission for his examination, by which a certain 
person or certain persons are delegated to take his 
evidence {i). If on such commission the witness 
refuses or neglects to attend to be examined, the com- 



(e) See Brown's Law Diet. 345. 

(/) As to the damages recoverable in such a case, see ante, pp. 370, 371. 

Ig) See 13 Geo. 3, c. 63, ». 44, and 1 Wm. 4, u. 22. 

(A) 17 & 18 Vict. c. 34,6. 1. 

(j) See Powell's Evidence, 441. 
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missioner or commissioners may, after written notice 
requiring his attendance, apply to tlie local courts 
there for an order to compel his attendance (k). 



trial, his 
eyidence may 
be taken 
before an 
examiner. 



Where a If a witness is too ill to attend at the trial, or, from 

aUe'iiTat'the'' ^g^ o^" other infirmity, is unable to do so without 
great danger to himself, or is about to leave the 
country, so that his evidence may possibly be lost, the 
party desiring his evidence may apply to the court or 
a judge for his examination, either before one of the 
official examiners of the court or some special ex- 
aminer to be appointed (Z). The court has, indeed, 
a very wide power as to depositions now, the 4th rule 
of Order xxxvn. of the J^udicature Act, 1875, being as 
follows : " The court or a judge may, in any cause or 
matter where it shall appear necessary for the pur- 
poses of justice, make any order for the examination 
upon oath, before any officer of the court, or any other 
person or persons, and at any place, of any witness or 
person, and may order any deposition so taken to be 
filed in the court, and may empower any party to any 
such cause or matter to give such deposition in evidence 
therein on such terms, if any, as the court or judge 
may direct." 



When a 
deposition by 
a deceased 
witness in a 
former trial 
may be read. 



In a matter between the same parties on the same 
issue, as on a former trial, depositions of a witness at 
such former trial may be used if the witness be dead 
or cannot be found, or has been subpoenaed and fallen 
ill on the way (m). The reason why the trial must be 
between the same parties, is that a person who was not 
a party to the former action has had no opportunity of 
cross-examining the witness (n). 



It is for the 
judge to 
decide on the 
admissibility 
of evidence ; 
but it is for 
the jury to 



We have seen in the foregoing pages that there are 



(/;) 6 & 7 Vict. c. 82, s. 5. 

(/) Judicature Act, 1875, Order xsxvii. rr. 1 and 4. 

(m) Powell's Eyidence, 217. 

(n) Ibid. 
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many kinds of proof that may be tendered that cannot decide on the 
or ought not to be received. It is for the presiding "•'-'•^^^f ^° be 

. 3 T . r D given to it. 

judge to determine as to the admissibility of particular 
evidence. There is also another and a still more im- 
portant point, viz., as to the credence to be given to 
a witness, for very often evidence of a most con- 
flicting character is given at a trial. On the point of 
credence the jury are the judges, for they sit to try 
the facts of the case, and in exercising their judgment 
they should regard the whole circumstances con- 
nected with a witness, they should look to his de- 
meanour and see whether he appears to be giving 
his evidence in an honest, straightforward, and true 
manner, and whether ho appears to be an over-zealous 
witness, unduly anxious "to befriend the party for 
whom he is a witness, in which case he must be 
regarded with, at any rate, some suspicion. They 
should look, also, in cases of conflicting evidence, not 
only to outward circumstances, but to inner matters, 
and consider any interest or possible motive that the 
witness may have that may tend to weaken his 
evidence, and look even to his general character and 
past doings as some criterion on the all-important 
question of truth. 
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Form of a Bill pr Exchange. 
« 

Stamp varying months after date ^r(J>n demand, or at sight, or 

according to _ months after sight, or "ft some other period] pay to my 

order [or pay to the order ogE. F., or pay to E. F. or bearer] 
Five hundred pounds for vafne received. 

A. B, 
To Mr. C. D., of, &o. 



amount. 



FoEM OF A Pbomissoey Note. 

Stamp varying months after date [or on demand, or at sight, or 

according to months after sight, or at some other period] I promise to pay 

to C. D. or order [or to C. D. or bearer] Five hundred pounds 

for value received. 

A. B. 
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39 & 40 ViOT. 0. 81. 

An Act fob amending the Law relating to Crossed 
Cheques. 

[15/^ August, 1876.] 

Be it enacted by the Queen's most Excellent Majesty, by 
and with the advice and consent of the Lords Spiritual and 
Temporal, and Commons, in this present Parliament assem- 
bled, and by the authority of the same, as follows : 

1. This Act may be cited as The Crossed Cheques Act, Short title. 
1876. 

2. The Acts described in the schedule to this Act are Repeal of Acts 
hereby repealed, but this repeal shall not affect any right, '" ^''^'"'"'^• 
interest, or liability acquired or accrued before the passing 

of this Act. 

3. In this Act^ 

" Chequer" means a draft or order on a banker payable laterprctation. 
to bearer or to order on demand, and includes a 
warrant for payment of dividend on stock sent by 
post by the Grovernor and Company of the Bank of 
England or of Ireland, under the authority of any 
Act of Parliament for the time being in force : 

" Banker " includes persons or a corporation or company 
acting as bankers. 

4. Where a cheque bears across its face an addition of the General ami 
words " and company," or any abbreviation thereof, between fP«"*l "'°^^' 
two parallel transverse lines, or of two parallel transverse 

lines simply, and either with or without the words "not 
negotiable," that addition shall be deemed a crossing, and 
the cheque shall be deemed to be crossed generally. 

Where a cheque bears across its face an addition of the 
name of a banker, either with or without the words " not 
negotiable," that addition shall be deemed a crossing, and 
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Crossing after 
issue. 



Crossing 
material part 
of cheque. 



Payment to 
banker only. 



Cheque 
crossed spe- 
cially more 
than once 
not to be paid. 

Protection of 
banker and 
drawer where 
cheque crossed 
specially. 



Banker pay- 
ing cheque 
contrary to 
provisions of 
Act to be 
liable to law- 
ful owner. 



the cheque shall be deemed to be crossed specially, and to 
be crossed to that banker. 

5. Where a cheque is uncrossed, a lawful bolder may 
cross it generally or specially. 

Where a cheque is crossed generally, a lawful holder may 
cross it specially. 

Where a cheque is crossed generally or specially, a lawful 
holder may add the words " not negotiable." 

Where a cheque is crossed specially, the banker to whom 
it is crossed may again cross it specially to another banker, 
his agent for collection. 

6. A crossing authorized by this Act shall be deemed a 
material part of the cheque, and it shall not be lawfal for 
any person to obliterate, or, except as authorized by this Act, 
to add to or alter the crossing. 

7. Where a cheque is crossed generally, the banker on 
whom it is drawn shall not pay it otherwise than to a 
banker. 

Where a cheque is crossed specially, the banker on whom 
it is drawn shall not pay it otherwise than to the banker to 
whom it is crossed, or to his agent for collection. 

8. Where a cheque is crossed specially to more than one 
banker, except when crossed to an agent for the purpose of 
collection, the banker on whom it is drawn shall refuse 
payment thereof. 

9. Where the banker on whom a crossed cheque is drawn 
has in good faith and without negligence paid such cheque, 
if crossed generally to a banker, and if crossed specially to 
the banker to whom it is crossed, or his agent for collection 
being a banker, the banker paying the cheque and (in case 
such cheque has come to the hands of the payee) the drawer 
thereof shall respectively be entitled to the same rights, and 
be placed in the same position in all respects, as they would 
respectively have been entitled to and have been placed in if 
the amount of the cheque had been paid to and received by 
the true owner thereof. 

10. Any banker paying a cheque crossed generally other- 
wise than to a banker, or a cheque crossed specially other- 
wise than to the banker to whom the same shall be crossed, 
or his agent for collection being a banker, shall be liable to 
the true owner of the cheque for any loss he may sustain 
owing to the cheque having been so paid. 
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11. Where a cheque is presented for payment, which does Relief of 
not at the time of presentation appear to be crossed, or to l'^°'^«»' .^'fj™ 

. . . 1 , responsibility 

have had a crossing vvhicl^ has been obliterated, or to have in some cases. 
been added to or altered otherwise than as authorized by 
this Act, a banker paying the cheque, in good faith and 
without negligence, shall not be responsible or incur any 
liability, nor shall the payment be questioned, by reason of 
the cheque having been crossed, or of the crossing having 
been obliterated, or having been added to or altered other- 
wise than as authorized by this Act, and of payment being 
made otherwise than to a banker or the banker to whom the 
cheque is or was crossed, or to his agent for collection being 
a banker (as the case may be). 

12. A person taking a cheque crossed generally or spe- Title of hoi Jev ^ 
cially, bearing in either case the words " not negotiable," °^ "cheque 

■" ° c ' crossed spe- 

sball not have and shall not be capable of giving a better cially. 
title to the cheque than that which the person from whom 
he took it had. 

But a banker who has in good faith and without negli- 
gence received payment for a customer of a cheque crossed 
generally or specially to himself shall not, in case the title 
to the cheque proves defective, incur any liability to the 
true owner of the cheque by reason only of having received 
such payment. 



SCHEDULE. 



Acts bepealed. 

19 & 20 Vict. c. 25 . .An Act to amend the law relating 

to drafts on bankers. 

21 & 22 Vict. c. 79 . . An Act to amend the law relating 

to cheques or drafts on bankers. 



[Index. 
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A. 

Abatement 

of a nuisance, 259, 260 
Acceptance 

and receipt of goods within 17th section of Statute of 
Frauds, 75—77 

Accident, 

A person not liable for accidental injury if free from fault, 
279 

Liability for fire caused by, 337 

What will be an inevitable accident, 340 
Accidental Injury, 

A person is not liable for, if he is free from fault, 279 
AccoED AND Satisfaction, 

Definition of, and generally as to, 199, 200 

The value of the satisfaction cannot be inquired into, 200 

Provision of Judicature Act, 1873, as to, 201 
Acknowledgment, 

To take a case out of the Statutes of Limitation, 46, 205 

Must always be in writing, 206 

Effect of, by one of several, 206 

Must have been made before action, 207 
Actual Partner : See Partnership. 
Admissibility op Evidence : See Evidence. 

It is for judge to decide as to, 410, 411 
Admissions, 

Meaning of " saving all just exceptions," 390 

May do away with necessity of strict evidence, 404 

Effect of, if made in some other action, 404, 405 

May occur by parol or even by conduct, 405 

2 E 
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Admissions — continued. 

Eifeot of, by counsel, agents, &c., 405 

Infants cannot make, 405 

Answers to interrogatories may produce, 405, 406 

Payment into Court may operate as an admission, 406, 407 

May occur by omitting to deny any allegation contained in 
any pleading, 408 
Adulteet Peoobbdings, 

Parties to, are only competent, not compellable, witnesses, 
387 
Adverse Witness 

May be contradicted, 385, 386 
Agent : See Peinoipal and Agent. 
Aliens, 

Who are, 186 

Their position prior to and since the Naturalization Act, 
1870. .187, 188 

Altbeations in Instrument, 

Eflfect of, after execution, 129, 130, 212 
Ambiguity, 

Difference between it being patent and latent, 23, 24 
If an instrument is so ambiguous as to make it doubtful if 
a bill or note, it is in the election of the holder to treat 
it as either, 134 

Animals, 

As to property in, 269, 273 

Injuries done by and to, 271 — 274 
Annuity,' 

Definition of, 46 
Apology, 

In the case of libel, 311 
Apportionment of Eent, 

Provisions as to, 67, 68 
Appebntice, 

A master is bound to provide medical attendance for, 
though not for an ordinary servant, 163 

Is liable to be reasonably chastised by master, 291 
Appeopeiation op Payments, 

The rule as to, 193 
Aeeest, 

Power of pawnbrokers to, 297 

Under the Debtors Act, 1869 ..299, 300 
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Assault and Batteet, 

Definitions of assault and of battery, 284, 285 

What will constitute an assault, 285, 286 

Instances of assaults, 286, 287 

A mere passive act cannot amount to, 287 

Distinction between, 287 

May amount to mayhem, 287, 288 

An action may be brought here for, though committed 

abroad, 288 
May be justifiable in defence of person or property, 

288—290 
Or on account of a person's peculiar position, 290, 291 
May be committed indirectly, as by the throwing of a squib, 

291 
May be committed irrespective of malice, 291 
Eemedies for, 242, 243, 292 
Damages recoverable in respect of, 370 

Assignment or Leases 

Must be in writing and by deed, 51 

Assurance, 

Definition of, 147 

Three things impliedly warranted in a marine policy, 147 

Contracts of fire and marine assurance are contracts of 

indemnity, 148 
But contracts of life assurance are not, 148 
A person to insure must have an insurable interest, but a 

person may insure his own life, or a wife her husband's, 

149 
There must be no concealment in effecting a policy, 149 
Efiect of suicide on a policy, 150 

Life and marine policies are by statutes assignable, 150 
Damages recoverable in actions on fire and life policies, 368 

Atheists 

May now give evidence under provisions of 32 & 33 Vict, 
c. 68.. 384 

Attesting Witness, 

When it is necessary to call, 388, 389, 391 
Course when he is dead or cannot be found, 391 
What is sufiicient for him to depose to, 391, 392 

Average, 

General and particular, 144 
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B. 

Bailiff 

Has a claim for his fees against a solicitor employing him, 
157 
Bailments, 

Generally, 85—99 

Lord Holt's division of, 85, 86 

The cases of Coggs v. Bernard and Wilson v. Brett, 86, 87 

Distinction between a pawn, a lien, and a mortgage, 88, 89 

As to pawnbrokers, 89, 90 

Carriers, 91 — 96 

Innkeepers, 97 — 99 

Another division of, 99 
Bankeb and CasTOMBE : See Cheque. 

Eelation between, 136 

Statutory provisions as to bankers' books in evidence, 374, 
note (y) 
Bankeuptot, 

As an excuse for the non-performance of contracts, 212 
—214 
Bakeistees 

Cannot recover their fees, 154 
Batteet : See Assault and Batteey. 
Beadle 

Is justified in forcibly removing a person disturbing a con- 
gregation, 291 

Beyond Seas, 

Meaning of, 204 
Bills of Exchange, 

Advantages derived from, and from promissory notes, 

118—120 
Form of, and of promissory note : See Appendix A. 
Two classes of persons liable on bills and notes, 120, 121 
Acceptance for honour or supra protest, 121 
Accommodation acceptance, 121 

Acceptance of, may be either general or qualified, 122 
Position of indorsers of bills or notes, 122 
Effect of an indorsement " sans recours," 123 
Effect of accepting, making, or indorsing "per proc." 123 
Liability of an executor or administrator making, accept- 
ing, or indorsing, 123 
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Bills op Exchange — continued. 

How bills and notes may be made payable, 124 
Days of grace, 124 

Statute of Limitations runs from date of instrument pay- 
able on demand, 124 
QucBre, bowever, from when it runs in bills or notes payable 

at sigbt or on presentation, 125 
Meaning of the term " usance," 125 
As to presentment and notice of dishonour generally, 

125—129 
What is meant by a qualified acceptance, 126 
Exception to the rule requiring notice of dishonour, 129 
Effect of alterations after execution, 129 
Difference in transfer of bills or notes before and after 

becoming due, particularly as to a stolen or lost bill, 

130, 131 
A pre-existing debt is a sufficient consideration for the 

handing over of a negotiable instrument, 131 
Forgery of a bill or note cannot confer any title, 132 
How liability on bills and notes may be discharged, 132 
When noting and protesting necessary, 133 
Difference between an inland and a foreign bill, 133 
Eeceipt on back of a bill or note requires no stamp, 133 
Bills and notes for less than 20s. prohibited, 133 
If it is doubtful whether an instrument is a bill or note, it 

is in the election of the holder to treat it as either, 134 
Effect of loss of a bill or note, 134 
Bills and notes carry interest, 135 

Procedure on bills and notes under 18 & 19 Vict. c. 67 .. 135 
Summary of differences in bills and notes from other 

simple contracts, 135, 136 
Infants not liable on, 171 
Bills or notes given for gaming debts are not absolutely 

void, 234 

Bill ov Lading, 
What it is, 145 

BOAEDING-HOUSB KEEPERS, 

Liability of, 99 
Books, &o., 

A person's own, are not evidence, but he may refresh his 
memory by reference to them, 393 

Bottomry Bond, 

Definition of, &c., 144, 145 
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Bbbaoh of Conteaot, 

Consequences flowing from, 21 
Bbbaoh of Pbomise of Maeeiagb, 

Damages recoverable for, 369, 370 

In actions for, parties are only competent, not compellable, 
witnesses, 387 
Beokees, 

Difiference between, and factors, 106 

BUEDBN of PeOOF 

Is on party seeking to prove affirmative in an action, 400, 

401 
But presumption of law may put it wbere it would not 

otberwise be, 401 

C. 
Captain of a Ship 

May imprison or reasonably chastise sailors, 291 
Caeeiee, 

Definition of a, 91 

His liability at Common Law, 92 

Provisions of the Carriers Act, 92, 93 

Provisions of the Bail way and Canal Traffic Act, 94 

Provisions of the Eailway Regulation Act, 95 

His duty, 95 

As to carriage by a railway company over their own and 
another line, 95 

Who is to sue the carrier, 95 

As to carrying dangerous goods, 95 

As to railway passengers' personal luggage, 96 

Liability for injuries to passengers, 96 

Liability of, by water, 146 

Damages recoverable against, 367 
Cases, 

For index of, see p. ix. 
Cattle, 

Obligation as to fencing out, 253 
Cbetipibd Conveyanoees 

May recover their fees, 154 
Champeett, 

Definition of, 280 
Chaeities, 

Liability for contract made on behalf of, 160 
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Charteepakty, 

What it is, 145 

Chbmists and Druggists 

Cannot recover for advice, 157 

Cheque, 

Definition of a, 136 

The rules as to bills and notes generally apply to, 136 

Time within whicli it should be presented and consequences 

of non-presentment, 186, 137 
Consequences of a banker paying a forged cheque or a 

cheque with the indorsement forged, 139 
A banker cannot recover the amount of a cheque from a 

person to whom he has paid it on discovering that his 

customer's account has been overdrawn, 137 
Crossing of, 138 — 141, and App. B. 
When a good tender, 198 

Child : See Infants — Parent and Child. 

Eule as to when testimony of children is admitted, 388 

Chose in Action, 

Definition of, 116 

Not generally assignable, but exceptions, 116 — 118 

Clergymen 

Have no privilege in giving evidence, 399, 400 

Clubs, 

Liability for contracts made on behalf of, 160 

Code, 

Advantages of, 2, 3 

Cognovit, 

Definition of, 8 

Essentials as to execution of, 8 

Difference between, and a warrant of attorney, 9 

Collision, 

Duty as to removing obstruction in the case of, 336, 337 

Combination, 

Of employers or employees, 229 

Common Law, 
Origin of, 1 
As distinguished from equity, 3 
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Companies, 

Difference between limited and unlimited, 159 

Contract with, 159, 160 
CoMPABisoN or Handweiting, 

Proof by, 390 
Composition 

As to rigbts against a surety after accepting a composition, 
42 

With creditors as an excuse for non-payment of a contract, 
212—214. 

Compulsion : See Dueess. 

Money held under compulsion of law cannot be recovered 
back as money bad and received, 216 

Consideration, 

Wbat is a valuable, 15, 16 

Wbetber it is sufficient cannot be inquired into, 31 

Must appear on tbe face of a written simple contract, exceist 

in two cases, 31, 32 
May be eitber executed or executory, 32, 33 
Wben an executed consideration will support a promise, 33, 

34 
A merely moral consideration is not sufficient for a simple 

contract, 35 
But a moral obligation wbicb was once a legal one is, 35 
As to an impossible consideration, 36, 37 
A pre-existing debt is sufficient for tbe banding over of ii 

negotiable instrument, 131 

Constable, 

As to liability of, 294, 295 
Entitled to notice before action, 295 
Wben be may arrest without warrant, 295 

Construction op Contracts, 
Eules for, 21—26 

Contempt op Court, 297 

Contracts : For particular contracts, see other titles. 
Different divisions of, 6, 7 
Of record, 7 

Specialties and simple contracts, difference between, 13 — 18 
Express and implied contracts, difference between, 18 — 19 
Executed and executory contracts, difference between, 19 
Eules for construction of contracts, 21 — 26 
When an agent's authority to sign must bo by writing, 45 
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Contracts — continued. 

As to land generally, 48—68 

One party to a contract cannot sign for the other, 51 
When a liability on contract arises, 189, 190 
Performance of contracts generally, 191 — 201 
Excuses for the non-performance of, 201 — 216 
Illegality of a contract is never presumed, 225 
Distinction between contracts and torts, 243, 245 
Stricter principles observed in assessing damages for 
breaches of contracts than in respect of torts, 358 

Contradiction, 

Of an adverse witness when allowed, 385, 886 
Contribittion, 

Not allowed between wrong-doers, but is allowed in con- 
tract, 247 and 247, note (i). 
Contributors Negligence, 

Definition of, 340 

Instance of, 341 

The doctrine of, applies to children, &c., 342 

A master is liable for his servants, 842 

Doctrine of, docs not apply to ships, 342, 843 

Doctrine of, is founded on the maxim. Volenti noti fit injuria, 
848 

Conversion, 

Meaning of, 265 

Distinction between and trespass, 270, 271 

Instances of, 274, 275 

May occur by ratification of another's act, 275 

When a demand is necessary before actiou for, 275, "^76 

Justification of, 276, 278, 279 

Who is the person to sue for, 280, 281 

Eemedy for, 282 
Copyright, 

Definition of, 46, 151 

Term for which it exists, &c., 151 

Assignable by mere entry in register, 152 
Corporation, 

Definition of, 158 

May be either sole or aggregate, 158 

Contract with a, 158, 159 
Counsel 

Cannot recover their fees, 154 

May bind their clients by admissions, 405 
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County Notes, 

When a good tender, 198 

Crbdenob, 

It is for a jury to decide as to credence to be given to a 
witness, 410, 411 

Crimes, 

Distinction between, and torts, 240, 241 

Ckiminals 

Are competent witnesses, 384, 385 

Crossed Cheques, 

Former action the subject of, 139 

Case of Smith v. Union Bank of London, 139, 140 

Statute of 39 & 40 Vict. c. 81, as to, 141, and App. B. 

Custom, 

Eights are sometimes given by, 55 

D. 

Damages, 

Generally as to, 344—872 

Definition of the term, 344 

Distinctions between liquidated and unliquidated, 344 — 
347 

Difference between nominal, general, and special, 348 

A greater amount of, than claimed cannot be awarded, 349 

New trial may be granted on the point of, 349, 350 

An action need not necessarily be for, 350 — 352 

Eecovered against several may be levied entirely on one, 
352, 353 

Liability of an executor or administrator for, 353 

Need not always be assessed by a jury, 853, 854 

Measure of, generally, 854 — 362 

Must not be too remote, 354 

Arising prior to cause of action cannot be recovered, though 
subsequent ones may be, 357 

When defendant's motive may be considered in assessing, 
857 

Need not necessarily be the legal consequences of defen- 
dant's acts, 859, 360 

Interest as damages, 360, 861 

Double and treble, 361 

May, under Judicature Act, 1875, bo obtained by a defen- 
dant in an action against plaintiff, 361 
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Damages — continued. 

Eecoverable for breach of contract to sell or buy land, 362 — 
364 

For trespass or other injury to land may sometimes be 
recovered both by actual occupier and reversioner, 364 

For breach of contract to buy or to deliver goods, 365, 366 

For breach of warranty, 866 

Against carriers, and particularly in actions under Lord 
Campbell's Act, 367, 368 

On fire and life policies, 368 

In respect of injuries to land and nuisances, 368, 369 

For seduction or breach of promise of marriage, 369, 370 

For assault and battery, false imprisonment, malicious pro- 
secution, and libel and slander, 370 

Against a non-attending witness, 370, 371 

Against sheriff for negligence, 371 

By a servant against a master for wrongful dismissal, 372 

Damnum sine injuria. 
Meaning of, 4, 240 

Dangdeous Goods, 

Liability in respect of, 327 

Dbae oe Dumb Pbesons 

Are good witnesses if of sufficient understanding, 388 
Death 

Usually puts an end to right of action, but there are ex- 
ceptions, 252, 283, 330 
What damages are recoverable under Lord Campbell's Act, 

367, 368 
Presumption as to, after seven years, 382 

Debt, 

Lnprisonment for, 297—299 

Deeds 

May prove themselves after thirty years, 382 
Provision of Vendors and Purchasers Act, 1874, as to 
recitals in, 383 

Defence 

Of one's land is justifiable, 254 
Or of one's goods, 279, 280 

Assault and battery committed in defence of person or 
property justifiable, 288, 290 

Del ckedbee Agent, 105 
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Dbtinde, 

rormer action of, 282, 283 

DiEEOT AND INDIEEOT EviDENCB, 

Difference between, 373 
Distress, 

What it is, 60 

Eequisites to enable a landlord to distrain, 60 

Things exempted from, 61, 62 

Dogs may be taken in, 63 

Bill or note taken for rent does not extinguish right of, 63 

Maxim of every man's house is his castle, 63 

Landlord may follow goods clandestinely removed, 63 

Manner of making a distress, 64 

After expiration of lease, or by an executor or administrator, 

is good, 64 
Decision in Six Carpenters' Case, and provision of 11 Geo. 2, 

c. 19, s. 19 thereon, 64, 65 
Eeplevin, 65 
Divorce 

Does not give a woman a right of suing her husband for 

torts committed by him during the coverture, 292 

Dogs, 

Owners liable for injuries done by, 271 — 278 

As to scienter, 271, 272 

Injuries to, 274 
DoEMANT Paktnee : See Partnership. 
Drunkards : See Intoxicated Person. 
Dumb or Deaf Persons 

Are good witnesses if of sufficient understanding, 388 
Duress, 

What is meant by, 186 

Persons under, not liable on their contracts, 186 
Duty, 

Entries made in course of, are admitted as evidence, 381 

Difference between, and entries made against interest, 381 

E. 

Earnest, 

What is meant by, 75 
Easements, 254 
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Ejectment, 

Tenant liable to be ejected on breach of covenants, but 
relief given in certain cases, 67, 68 

Equitable Defences, 214 — 216 
Escrow, 

Meaning of, 13 
Estoppel, 

GeneraUy, 10, 14, 15 

Tenant is estopped from denying his landlord's title, 54 

The doctrine of estoppel does not prevent illegality being 
set up, 224 

Evidence, 

Generally as to, 373—411 

Direct and indirect, 373 

Primary and secondary, 374 

Primary must always be given where possible, 374 

Except in the case of bankers' books 374, note (y) 

Object of notice to produce, 375 

No degrees of secondary, 375 

Siibjpmna duces tecum, 376 

Hearsay, definition of, 876 

Oases in which hearsay is admitted, 376 — 382 

Different cases in which presumptions furnish evidence, 382, 

383 
Belief in a God was formerly necessary to render a person 

a competent witness, but not now, 383, 384 
Criminals and infamous persons are now good witnesses, 

384, 385 
As to contradiction of an adverse witness, 385, 386 
Persons interested in result of an action are now good 

witnesses in it, 386, 387 
In adultery and breach of promise cases, however, the 

parties are only competent, not compellable, witnesses, 

387 
Evidence of idiots and lunatics, 387, 388 
Evidence of deaf and dumb persons, 388 
Evidence of children, 388 

When necessary to call an attesting witness, 388, 389, 391 
Different ways of proving instruments not requiring attes- 
tation, 389 
Object of notice to inspect and admit, 390 
Meaning of admission " saving all just exceptions," 390 
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Evidence — continued. 

As to proof by comparison of handwriting, 390, 391 

What is sufficient for an attesting witness to depose to, 391, 
392 

Mode of proving a will at a trial, 392 

A person is not allowed to make evidence for himseK, 393 

When evidence consisting of matters of opinion is receiv- 
able, 393, 394 

Effect of not stamping an instrument within the proper 
time, 395 

Privilege, meaning of, 395, 396 

A witness is not bound to disclose anything that will 
criminate himself, 396 

Nor a wife that will criminate her husband, 397 

No ground of privilege that witness may be exposed to a 
civil action, 398 

Professional communications, 396, 398, 399 

No privilege in the case of medical men and clergymen, 
399, 400 

Communications " without prejudice " are privileged, 400 

Miscellaneous cases of privilege, 400 

Omis probandi is on the person asserting af&rmative in an 
action, 400, 401 

Unless the presumption of the law puts it elsewhere, 401 

Presumption in case of a voluntary settlement, 402 

Presumption as to legitimacy, 402 

As to leading questions, 403 

Effect of plaintiff or defendant not appearing at a trial, 403, 
404 

Admission may do away with necessity of strict proof, 
404 

Effect in one action of admission made in another, 404 

Admission may be by parol or even by conduct, 405 

Effect of admissions by counsel, agents, &c., 405 

Admissions cannot be made by an infant, 405 

As to interrogatories, 405, 406 

As to payment into Court in an action, 406, 407 

Admissions may occur by not denying an allegation con- 
tained in any pleading, 408 

Mode of taking, 408 

How attendance of witnesses procured, 409, 410 

Course when a witness is prevented from Attending at a 
trial, 410 
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Evidence — continued. 

When a deposition on a former trial may bo read, 410 

Functions of judge and jury as to, 410, 411 
Exchange, 

Origin of the system of, 118 

ExBcuTEu Consideration, 33, 84 

Executed Contracts, 19 

Executors and Administrators, 

Provisions of Statute of Frauds as to their contracts, 39, 40 
How they should accept, make, and indorse bills or notes, 

128 
Effect of a creditor appointing his debtor executor, 212 
Liability of, in one action, 353 

Executobt Consideration, 36 

Executory Contracts, 
Generally, 19 

When a 'liability on, may arise before the time for payment 
of, 189, 190 

Express Contracts and Implied, 

Difference between, 18, 19 
EXPEBSSUM faoit cessake taoitum, 19, 55 

F. 

Factors, 

Difference between, and brokers, 106 

Their power to bind their principals by pledging, 106, 107 

Case of George v. Clagett, 107 

False Imprisonment, 
Definition of, 292 

Cases in which imprisonment justifiable, 298, 297 
As to the liability of justices and constables, 293, 294 
A person obtaining a warrant is not liable for false impri- 
sonment, 295 
When a constable may arrest without warrant, 295 
When a private person is justified in arresting another, 

296—297 
As to detention for contempt of court, and for debt, &c., 

297, 300 
Damages recoverable for, 370 

False Ebpeesentation : See Fraud. 
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Father : See Paeent and Child. 

Fences, 

Liability to repair, 252, 253, 336 

Ferocious Animals, 

Injuries done by, 271, 272 

The doctrine of scienter, 271—273 

Finder of Goods, 
His rights, 268 

FlEES, 

As to liability in respect of injuries through accidental 
fires, 337 

Fish, 

As to property in, 269 

Fjxturbs, 

What are, 55, 56 

Must be removed during tenancy, 56 

Originally fixtures not removable, 56 

Cases in which they are now removable, 56, 57 

Contracts for the sale of, need not be in writing, 59. 

Foreign and Inland Bills, 
Differences between, 133 

Forgery, 

No title can be obtained through, 132 

Fraud, 

Definition of, in law, and what representations sufficient to 

constitute, 217, 219 
May be legal or moral, 217 
Legal without moral fraud not sufiicient, 219 
As to liability of plaintiff for his agent's fraud, 218, 219 
Difference between a false representation and a warranty, 

219 
Provision of 13 Eliz. c. 5, and decision in Twynne's Case, 

220, 221 
Provision of 27 Eliz. c. 4 .. 221, 222 
Ex dolo malo non oritur actio, 222 
A person is not liable for a false representation if he 

believed it true, 222 
In pari delicto potior est conditio defendentis et possidentis, 

223 
Need not go to the whole of the contract, 223 
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Frauds, Statute of. 

Provisions of, as to ordinary simple contract, trusts, &c., 

38—47 
As to the memorandum required by the, 45 
When an agent within, must be authorized by writing, 45 
Provisions of, as to land, 48 — 63 
Provisions of, as to goods, 73, 74 

Freight, 145 

G. 

Game, 

As to property in, 269, 270 

Gaming Contbaots, 231 

Difficult to sometimes determine whether a contract is by 

way of gaming, 231, 232 
As to the position of a stakeholder, 232, 233 
What is a lawful game within 8 & 9 Vict. c. 109, sect. 18, 

233 
As to horse-racing and lotteries, 234 
Bills or notes given for gaming contracts are not void, but 

to be taken as upon an illegal consideration, 234 

General Average, 144 

Goods, 

Contracts for the sale of, generally, 69 — 85 

When the property in goods passes and effect thereof, 69 — 

78, 216 
Provisions of Statute of Frauds as to, 73, 74 
Provisions of Lord Tenterden's Act as to, 74 
As to an acceptance and receipt of goods within the 17th 

section of the Statute of Frauds, 75 — 77 
Eights of vendor for breach by vendee, 81 
As to warranty, 82 — 85 
Torts aifecting — two divisions of, 265 
Title to goods, 266—270 
Distinction between trespass and conversion, and particular 

instances, &c., 270—278 
Justification of, 278, 279 
Miscellaneous points as to, including defence and recaption, 

279—283 

Grace, 

Days of, 124 

2 F 
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Geaoe — continued. 

No days of, in the case of instruments payable on demand, at 
sight or on presentation, 124 

Guarantee : See Subett. 

Must always be in writing, by Statute of Frauds, 40 

A promise made to a debtor himself however need not be, 

40 
Provision of Mercantile Law Amendment Act as to, 41 

H. 

Heaesat Evidence, 
Definition of, 376 
Cases in which it is admitted, 376 — 382 

HOESB, 

Special provisions as to the sale of, 267 
Hokse-eacing, 234 
Husband : See Married Woman. 

Liability of, and position generally with regard to his wife , 
170—184 



Idiot : See Non compos mentis. 

Distinction between, and lunatic, 184 

Cannot give evidence, 387 
Illegality, 

Makes a contract void, 223, 224 

The doctrine of estoppel does not prevent it being set up, 
224 

Is never presumed, 225 

Is of two kinds, 225 

As to contracts in restraint of trade, 225 — 229 

Other particular cases of, 229—236 

An illegal instrument cannot be confirmed, 236 

Immoral Contracts, 

Are always void, 230 

Imprisonment : See False Imprisonment. 
Indictment, 

What it is, 257 
Indirect and dieeot Evidence, 

Difference between, 373 
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Infamous Ohabaotee, 

Persons of, may yet give evidence, 384, 385 
Infants, 

Who are, 166 

Liability of, on their contracts, 166 — 171 

Provisions of Infants' Belief Act, 1874 .. 167 

What are necessaries, 168 

Who is liable for necessaries when infant residing with 
his parents, 169, 170 

As to whether liable for money lent to buy necessaries, 170 

Effect of representation by an infant that he is of age, 170 

Never liable on bills or notes, 171 

Contracts to marry by, and marriage of, 171 
Infidels 

Can now give evidence under provisions of 32 & 33 Vict, 
c. 68.. 384 

Information, 

What it is, 258 
Injuria sine damno. 

Meaning of, 3, 240 
Inland and Foreign Bills, 

Differences between, 133 
Innkeeper, 

Definition of, 97 

His liability at Common Law, 97 

Calye's Case, 97 

Provisions of the Innkeepers Act, 98 

May have a lien on his guest's property but not his person, 
98 
Inspect and admit. Notice to. 

Object of, &c., 389, 890 

Institutions, 

Liability for contracts made on behalf of, 160 
Insurance: See Assurance. 
Interest 

Is payable on bills and notes, 134 

When recoverable in other cases, 360, 361 
Interest, Pecuniary or peopribtart. 

Entries made contrary to, are admitted, 379 

Except where they form the only evidence of the interest, 
380 

2 F 2 
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Interest, Pecdniaey oe peopbibtakt — continued. 

Difference between entries against interest and entries made 
in the course of duty, 381 

Interplbadbe, 

What it is, 277 

Statutory provisions as to, 277, 278 

Intbeeogatoeies 

Used to obtain admissions, 405, 406 

But this is not the strict object of, 405, note (s) 

Provision of Judicature Act, 1875, as to, 406 

Intoxicated Pbesons, 

Liability of, on their contracts, 185, 186 

J. 

Jettison, 143 
Judge 

Not liable for acts done in discharge of his duties and 
within his jurisdiction, 246. 

Judgment, 

Definition of, 7 

Had formerly priority in payment, 11 

As to charging lands, 11, 12 

Does not affect the title to goods, 269 
Justices, 

As to their liability, 293, 294 

Notice must be given before bringing action against, 294 

Eight of action barred after six months, 294 



Land, 

Contracts for sale of, must be in writing, 48 

But in three cases Chancery has been in the habit of 

decreeing specific performance of, 48 
What is an interest in, 49, 50 
Title to be shewn to, 50, 51 
Torts affecting, generally, 248 — 264 
Trespass quare clausimi /regit, 248 
Time for bringing action for, 251 
Eight of land or buildings to adjacent support, 335 

Digitized by Microsoft® 



GENERAL INDEX. 437 

Landlord and Tenant : See Distbess, 48 — 68 

Property tax always borne by landlord, 55 

Tenant's rights by custom, 55 

Fixtures, 55—60 

Amount of rent landlord entitled to sue and distrain for, 
66 

Landlord's rights against an execution creditor, and in tho 
case of bankruptcy, 66 

Apportionment of rent, provisions as to, 67, 68 

Tenant may appropriate any part of the rent to indemnify 
himself against prior charges, 68 

A tenant wrongfully holding over may be forcibly ejected 
by landlord, 253 

Position of landlord and tenant as to repairs, 334, 385 
Latent Ambiguity, 

Parol evidence is admissible to explain, 23, 24 
Leading Questions, 

What they are, 403 

Not allowed in examination in chief, but they are in cross- 
examination, 403 

Leases, 

Provisions of Statute of Frauds as to, 38, 39, 51, 52 

Effect of a parol lease which should have been in writing, 52 

On bankruptcy of a lessee, trustee may disclaim lease as 
onerous property, 67 
Legal Practitioner : See respective titles. 
Legitimacy, 

Presumption as to, 402 
Lex non scripta, 

Meaning of, 1 
Lex sceipta. 

Meaning of, 1 
Liability on Contracts, 

When it arises, 189, 190 
Libel and Slander, 

Definition of libel, 303 

Not necessary a libel should have caused any special 
damage, 303, 304 

Instances of words held to be libellous, 304 

Publication of libel must be proved, 305 

A person unwittingly publishing a libel is not liable, 306 

Malice in law is essential to constitute a libel, 306 
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Libel and Slander — continued. 

Privileged commtinications, 306 — 310, 316 

Effect of truth of libel, 310 

Effect of apology for a libel, 311 

Action for libel must be brought within six years, 312 

Definition of slander, 312 

When a criminal prosecution will lie for slander, 312 

Instances of slander, 313 

Facts to be proved in an action for slander, 313 

Special damages must be proved in an action for slander, 
except in three cases, 8l4, 315 

Effect of truth of slander, 816 

Action for slander must be brought within two years, 317 

Summary of differences between, 317 

Damages recoverable for, 870 
Lien, 

Definition of, 78 

No lien where goods sold on credit, 78 

Is a mere passive right, 79 

Distinction between a pawn and a mortgage, 88, 89 

Limitations of Actions, 

Periods for, 17, 66, 202—204, 202, note (s), 249, 250, 294, 

812, 317. 
Nature of an acknowledgment, 46 
Object of the Statutes of Limitation, 201, 202 
Meaning of, beyond seas, 204 
Eour ways in which the Statutes of Limitation may be 

prevented from applying, 205 
Whatsis sufScient acknowledgment, 205, 206 
Effect of acknowledgment by one of several, 206 
Effect of payment by one of several, 207 
As to issuing process to prevent statutes applying, 208 

Liquidated Damages, 

Distinctions between, and unliquidated damages, 344 — 347 

Liquidation and Composition 

As an excuse for non-performance of a contract, 212 — 214 

Lodgers' Goods 

Cannot be taken in distress or execution, 62 
Lodging-house Keepers, 

Liability of, 99 
Lord's Dat Act, The, 235, 236 
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Loss OF Serviob : See Seduction. 

Actions for, may arise quite irrespective of seduction, and 
instance of, 323 

Lotteries, 234 

Lunatic : See Non compos mentis. 

Distinction between, and an idiot, 184 

Can only give evidence during a lucid interval, 387 

M. 

Maintenance, 

Definition of, 230 

Malice, 

Difference between, in law and in fact, 301 

Malicious Aeeest, 300 

Malicious Pbosecution, 

A person obtaining a warrant may be liable for, 295 

Definition of, 300 

Three essentials in an action for, 300, 301 

Difference between malice in law and malice in fact, 301 

Malice in law sufficient to support an action for, 301 

A prosecution not at outset malicious may become so, 302 

No action lies for malicious prosecution of a civil action 

302 
Nor by a subordinate against a commanding officer for 

bringing him to court-martial, 302 
Damages recoverable for, 370 

Mareiage, 

An agreement made in consideration of, must be in writing, 

43 
Infants not liable on contracts for, but if marriage takes 

place it is generally binding, 171 
Contracts in general restraint of, are invalid, 230 
Maeeied Woman 

May insure her husband's life, and policy may be expressed 

to enure for separate use, 149 
Position of, and of husband, as to contracts made before 

marriage, 170 — 175 
The same as to contracts made after marriage and during 

cohabitation, 176 — 180 
Cases in which a married woman is in position of a, feme 

sole, 176, 177 
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Maeried Woman — continued. 

When, can be made bankrupt, 177 

Position of, and of husband, as to contracts made after 

marriage, but during separation, 180 — 184 
Effect of notice in papers by husband that lie wUl not be 

liable for his wife's debts, 182, 183 
A husband is liable for costs of any proceedings rendered 

necessary by his conduct, 183 
Who is liable on a contract by a wife for necessaries when 

husband is dead unknown to her, 183, 184 
Effect of a woman marrying her creditor, 212 
A wife cannot sue her husband for a tort committed during 

coverture, even though she has since obtained a divorce, 

292 

Master and Servant, 

Different kinds of servants, 161 

Effect of a general hiring, 161, 162 

As to the power of a servant to bind the master by his 

contract, 162 
As to master's liability for his servant's torts, 163 
Servant entitled to wages during illness, 168 
Master not bound to provide medical attendance for his 

servant, 163 
But if he sends for a medical man he wiU be liable, 163 
Master not liable for injuries happening to his servant in 

the course of the service if he provided proper tackle 

and competent co-servants, 163, 164 
Length of notice to determine relationship of, 164 
When master may discharge servant without notice, 164 
Effect of death on relationship of, 165 
Master's position as to giving a character to his servants, 

165 
Master may reasonably chastise his apprentice, 291 
Master not liable for injuries done to a servant by the 

negligence of a co-servant, 333, 334 

Damages recoverable by a servant for wrongful dismissal, 
372 

Maxims, 

Expressum facit cessare taciturn, 19, 55 
Every man's house is his castle, 63 
Qui facit per alium facit per se, 100, 333 
Omnia ratihahitio retrotrahitur et mandato priori oiQuiparatur, 
102 
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Maxims — continued. 

Caveat emptor, 149 

Ex dolo mala non oritur actio, 222 

In pari delicto potior est conditio defendentis et possidentis, 
223 

Quod ah initio non valet in tractu temporis non convalescit, 
236 

The king can do no wrong, 246, 246 note (d) 

Ex turpi causa non oritur actio, 247 

Actio personalis moritur cum persona, 252, 283, 330 

Volenti non fit injuria, 343 
Mayhem, 

What it is, 287, 288 
Medical Men, 

When they may recover their fees, 157 

No privilege in giving evidence, 399, 400 
Mebgeb, 

What it is, 9, 13 
Mesne Profits, 364 
Monopolies, 

The Statute of, 150 
Month, 

Meaning of the term, 26 
Moral Consideration 

Is not sufficient to support a simple contract, 85 

But a moral obligation which was once a legal one will 
support a promise, 35 

Mortgagor, 

Provision of Judicature Act, 1873, as to his powers, 53, 
54, 251 
Motive 

Of a defendant cannot be looked to in an action ex con- 
tractu, but can be in an action ex delicto, 357 

Mutual Assent 

necessary to a simple contract, 28 

N. 
Necessaries 

For an infant, what are, 168 

Negligence, 

Liability of voluntary bailee for, 86, 87 
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Negligbnob — continued. 

If a fire occurs by, the negligent person is liable, 262 

Torts arising peculiarly from, 324 — 343 

What is, is a question of fact for a jtiry, 324 

Injury arising from negligence of a sub-contractor, 326 

Liability in respect of dangerous goods or animals, 327 

An action for, may be maintained irrespective of privity, 
327 

The liabUity of carriers depends on question of, 329, 330 

Maxim of actio personalis moritur cum persona, ajii statutory 
provisions thereon, 330 — 832 

Master not liable for injury done to a servant by negli- 
gence of a co-servant, 333 

Causing injury to land or buildings, 334-337 

Collisions arising through, 336, 337 

Liability as to fires caused by, 387 

By sheriff's officers, 338, 339 

Defences to an action for, 339- — 343 

Contributory, 340—343 
New Trial 

May be granted on the point of damages, 349, 350 
Nominal Paetnee : See Paetneeship. 
NoN compos mentis. 

Two classes of persons of this kind, and difference between, 
184 

Liability of such persons on their contracts, 184, 185 

Idiots cannot give evidence, and lunatics only can during a 
lucid interval, 387 

NON-PBEPO&MANOE OF CONTEAOTS, 

Excuses for, generally, 201 — 216 

NOTIOB TO INSPECT AND ADMIT, 

Object of giving, &c., 389, 390 

Notice to peoduoe. 

Object of giving, &c., 875 

Noting and Peotbsting, 

What is meant by, and when necessary, 133 
Nuisance, 

Definition of, 255 

Instances of nuisances, 255, 256 

What sufficient to constitute a, 256 

An act may bo a nuisance though a benefit to others, 256 
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Nuisance — continued. 

A person coming to a nuisance has still a right to have it 

abated, 257 
Dififerences between a public and a private nuisance, 257 
When a private remedy lies for a public nuisance, 258, 259 
Abatement of, 259, 260 
May arise peculiarly from negligence, 328 
Damages recoverable in respect of, 369 

0. 

- Object op a Contbaot 

Must not be illegal or immoral, 37 

Ofpiobe, Stjpeeioe, 

Not liable for acts done in the course of his duty, or justi- 
fied by his position, 247 
Is justified in detaining subordinate, 293 
No action lies against, for malicious prosecution in bringing 
subordinate to court-martial, 302 

Onus Peobandi 

Is on party seeking to prove affirmative in an action, 400, 

401 
But presumption of law may put it where it would not 

otherwise be, 401 

Opinion, 

When matters of, are receivable in evidence, 393, 394 
An affidavit on an interlocutory application may contain a 
statement foimded only on deponent's belief, 394 



Paeent and Child : See Infants. 

Father justified in chastising his child reasonably, 290, 291 
Or in detaining him, 293 

ChUd bom during wedlock is presumed to be legitimate, 
402 

Parol Evidbncb 

Is not admissible to vary a written contract, but is admis- 
sible to explain a latent ambiguity, 23, 24 

Paeol Lease, 

When good, 51 

Effect of, when required to be in writing, 52 

Paeticulae Avebage, 144 
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Parties to Action 

Are now good witnesses, 386, 387 
Partnership, 

Different kinds of partners, and liability of each, 107 — 112 
What will constitute a partnership as between the parties 

themselves and as regards third, parties, 109 — 112 
Effect of case of Cox v. Sinlcman, and statute 28 & 29 

Vict. c. 86.. Ill 
As to liability of other partners for act done by one, 112 
Introduction of a new partner and his position, 113 
How it may be dissolved, 113, 114 
Partners must all be competent to contract, 115 
Provisions of Judicature Act, 1875, as to, 115 
Eemedies between partners, 115, 116 

Patent, 

Definition of a, 150 

Term for which it may be granted, &c., 150, 151 

Patent Ambiguity, 

Parol evidence not admissible in the case of, 23, 24 

Pawn, 

Distinction between, and a lien and a mortgage, 88, 89 

Pawnbrokers, generally, 89, 90 

Their special power to arrest, 297 

Payment, 

Definition of, and generally as to, 192 

Rule as to appropriation of payments, 193 

A smaller sum cannot satisfy a greater, 193 

Effect of payment by a cheque, bill, or note, 195 

Through the post, 195 

Into court, 195, 196, 406—408 

Of interest or part payment of principal prevents Statutes 
of Limitation applying, 207 

Effect of such a payment by one of several, 207, 208 
Pedigree, 

To prove matters of, hearsay evidence is admitted, 377, 
378 

Penalty, 

Sum agreed to be paid by way of, cannot be enforced, 346, 
347 
Performance ot Contracts, 

Generally, 191—201 
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Perfoemancb of Contracts — continued. 

Excuses for non-performance generally, 201^ — 216 
Performance of contracts may sometimes be presumed, 194, 
195 

Person, the. Torts affecting. 

Assault and battery, 284 — 292 

False imprisonment, 292 — 300 

Malicious arrest, 300 

Malicious prosecution, 300 — 802 

Libel and slander, 303—817 

Seduction and loss of service, 318 — 828 

Injuries to the person from negligence, 325^334 

Physicians, 

When they may recover their fees, 157 

Policy of Assurance : See Assurance. 
Post, 

When a contract taking place through, is complete, 80 
Presumption, 

Cases in which presumptions furnish evidence, 882 

May sometimes cause the burden of proof to be where it 
would not otherwise be, 401 

Various cases of, 401, 402 

Primary and Secondary Evidence : See Evidence. 
Difference between, 374 

Peincipal and Agent, 

When an agent must be authorized to sign a contract by 

writing, 45 
Persons not sui juris may act as agents, 100 
Three kinds of agencies, and differences between them, 101 
Effect of giving credit to an agent, 102 
When an agent is personally liable, 108 
The different ways in which an agent's authority may be 

revoked, 104 
An agent's authority includes all incidental acts, 104, 105 
The principal is the person to sue on a contract generally, 

105 
Duty of agent, 105 
Del credere agent, 105 
As to factors and brokers, 106, 107 
As to principal's liability for his agent's fraud, 218, 219 
Power of agent to bind principal by his admissions, 405 
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Pbivate Pebson, 

When justified in arresting another, 296 

PErVILEGH, 

Definition of a privileged communication in libel, and 

generally as to, 306 — 310 
Two chief cases of, in eyidence, 396 

1. On the ground of criminating oneself or one's hus- 
band, 396—398 ; and 

2. In the case of professional communications, 396, 398, 
399 

None, in the case of medical men and clergymen, 399, 400 

Miscellaneous cases of, 400 
Peoducb, 

Notice to, object of giving, &c., 375 
Peofbssional Communications : See Pbivilege. 
Peomissoby Notes : See Bills op Exohangk, 118 — 136 
Peopbbtt in Goods, 

When it passes, and effect of its passing, 69 — 73, 216 
Pbopeety Tax 

Is always borne by landlord, 55 
Peotbsting, 

What is meant by, and when necessary, 133 

Pdblioation op Libel : See Libel and Slandee. 

Public oe Genbbal Intbebst, 

To prove matters of, hearsay evidence is admitted, 377 

Q. 

Quantum Meeuit, 

When a person may recover on, 368 

R. 

Eailwat Companies : See Caebibes. 

Bound to fence out cattle, 253, and 253 note (jp) 

Injuries done by, and maxim of actio personalis moritur cum 

persona, and statutory provisions thereon, 330 — 382 
Liability of, for injuries done by a train overshooting a 

platform, 333 
Not liable for injury from sparks emitted from engine, 3B8 
Liability of, by reason of unpunctuality of trains, 339 
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Eeoaption, 

What it is, 280 

How a person is justified in eflfecting, 280 

Eecord, Contracts of, 
Generally as to, 7 
Peculiarities of, 9, 12 
How proved, 12 

Eelease, 

What is meant by, 211 

To one of several joiatly liable, discharges all, 211 

Effect of a contract not to sue entered into by one of two 

joint creditors, 212 
Instances in which it may occur by operation of law, 212 

Eeplevtn, 65 

Eepeesentation 

Concerning a person's credit must be in writing, 220 

Eeputation, 

Hearsay evidence admitted as to, 379 

Ees gest^, 

Hearsay evidence is admitted where it forms part of, 378, 
379 

Eespondentia, 145 

Eestraint or Trade, Contracts in, 

Are generally illegal, but may sometimes be good, 225 — 227 
But to be good must be limited and reasonable, and for a 

valuable consideration, 227, 228 
Part of such contracts may be good and part bad, 228, 229 
As to combination of employers, &o., 229 

Eeveesioner, 

When he may sue for trespass to land, 251 

Eights of Common, 254 

EiPARiAN Proprietors, 255 

S. 
Sailors 

Liable to be reasonably chastised or imprisoned by captain, 
291 

Salvage, 144 
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Satisfaction, 

A smaller sum cannot satisfy a greater, 193 
But anything different, even a negotiable security, may, 
193, 194 

SOHOOLMASTBR 

Is justified in reasonably chastising a scholar, 291 

Scienter, 

When necessary to be shewn in injuries by animals, 
271—273 

Seoondaey Evidence : See Evidence. 

Seduction, 

Nature of action for, and generally as to, 318 — 320 

As to the relationship of master and servant necessary to 

enable a person to sue for, 820 — 322 
It is a good defence to shew that defendant not the father 

of the child, 322 
Damages recoverable for, 369 

Set-off, 

In the case of goods bought of a factor, and principal suing, 

107, 210 
Definition of, 208 
Former rules as to, 209 
Statutory provisions as to, 209, 210 

Sheriff, 

Duties of sheriff's ofBcers, 338, 839 

Damages recoverable against, for officer's negligence, 371, 
372 

Ships, 

How shares in, transferred, 142 

As to ownership of, 142, 143 

Powers of masters of, during voyage, 143 

Jettison, 143 

As to general and particular average, 144 

As to salvage, 144 

Bottomry and respondentia, 144, 145 

Differences between a oharterparty and a bill of lading, 145 

As to freight, 145 

Liability of owners of, for losses during a voyage, 146 

Simony, 

Definition of, 285 



Digitized by Microsoft® 



genebal index. 449 

Simple Contracts, 

Distinction between, and specialties, 13 — 18 

Definition of, 27 

Pour essentials to, 27 

Mutual assent always necessary, 28 

What is necessary to establish a contract from diflferent 

instruments, 28, 29 
As to a contract through the post, 30 
As to consideration, 31 
A writing must usually shew the consideration as well as 

the promise, 31, 82 
When an executed consideration is sufficient for, 33, 34 
A merely moral consideration is not sufficient for, 35 
Chief cases in which writing necessary for, 37, 38 
Limitation of, 203 

Slandee : See Libel and Slander. 

Solicitors 

Must deliver a signed bill before suing for costs except 

leave obtained, 154 
May contract for remuneration by commission or otherwise, 

155, 230 
Costs may be made a charge on property recovered, 155 
Their duty, 155 
When proceedings commenced by, may be discontinued, 

155 
When negligence may be set up as a defence to an action 

for costs, 156 
Position of, in dealing with clients, 156, 157 
Payment to a solicitor in an action is sufficient, 192 
Son assault demesne, 
Defence of, 289 

Special Pleaders 

Not at the Bar may recover their fees, 154 

Specialties, 

Distinctions between, and simple contracts, 13 — 18 
Limitation of, 202 

Specific delivery op Chattels, 
Provisions as to, 351 
Practice of Chancery as to, 352, note (s) 

Stakeholder, 

His position, and rights of the parties as to deposit, 232, 233 

2 G 
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Stamping Instruments, 

Times allowed for, 236 

Effect of not stamping within proper time, 236, 395 

Proper stamp for an agreement and exemptions, 236, 237 

Statutes : Por Index of, see p. xvii. 

Stolen Goods, 

Eights as to, and effect of sale in market over, 266, 267 

Stoppage in Transitu, 

Definition of, 79 

Origin of, 79 

How it may be lost, 79 

When the goods are in transiiiis, 79 

How effected, 80 

Effect of, on the contract, 80, 81 
Subpcena, 

Service of, must be personal, 158 

Duces tecum, 376 

SUFFICIENCT 

Of a consideration cannot be inquired into, 31 

SUIOIDB, 

Effect of, on a policy of assurance, 160 
SiTRETY : See Guarantee. 

His rights on paying principal's debt, 41 
To or for a firm, 41 

Acts which will operate to discharge him, 41 
Effect of a principal accepting a composition under tbe 
Bankruptcy Act, 42 

Surgeons, 

When they may recover their fees, 157 

T. 

Tender, 

What is meant by a, 196 

The essentials to constitute a valid tender, &c., 196, 197 

In what money it may be made, 198 

When coimtry notes or cheques are a good tender, 198 

If refused the money must still be kept ready, 198 

Effect of, 199 
Time, 

When of the essence of a contract, 25, 2G 
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Title 

To be shewn to lands, 50, 51 

To goods generally, 266—270 

As to stolen goods, 266, 267 

Eights of a finder of goods, 268 

Treasure trove, 268, 269 

Property in animals, fish, and game, 269, 270 

ToKTS : For particular torts, see other titles. 
Definition of a tort, 238 
Divisions of, and as to, generally, 238 — 247 
The newness of a tort is no objection to an action, 239 
Distinction between, and crimes, 240, 241 
When amounting to crimes, civil remedy suspended until 

after prosecution, 242 
Exceptions, however, to this, 242, 248 
As distinguished from contracts, 243 — 245 
There- is no indemnification between wrong-doers, 247 
Affecting land, 248—264 

Affecting goods and other personal property, 265 — 283 
Affecting the j)erson, 284—323 
Arising peculiarly from negligence, 324 — 343 
Looser principles are observed in awarding damages for, 

than in respect of, breaches of contract, 358 

Teade-maeks, 

The use of, implies a warranty, 84, 154 
Definition of, 152 

There may be a qualified property in, 152 
Provisions of the Trade-marks Registration Act, 1875 .. 152, 
153 

Tkade Union Act, 1871 .. 229 

Treasure Trove, 

Eights as to, 268, 269 

Trespass de bonis asportatis. 
Meaning of, 265 

Distinction between, and conversion, 270, <271 
Instances of, 271—274 
Justification of, 278, 279 

Who is the person to sue in respect of, 280, 281 
Eemedy for, 281, 282 
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Trespass quake clausum feegit, 

Meaning of, 248 

An action for, tries the title to lands, 249 

Possession is an essential to an action for, 250 

When a reversioner may sue for, 251 

When a mortgagor may sue for, 251 

Special damage need not be proved in an action for, 252 

Eight of executors or administrators to sue for, 252 

What will amount to, 252 

A trespasser may be forcibly ejected, 254 

A person is justified in forcibly defending possession of his 
lands, 254 

Damages recoverable for, 368 
Teial, 

Effect of plaintiff or defendant not appearing at, 403, 404 
Trover, 

Former action of, 282 
Trusts, 

Provision of Statute of Frauds as to, 39 

Truth of Libel or Slander, 
Effect of, 810, 316 

U. 

Unliquidated Damages, 

Distinctions between, and liquidated, 344—347 
Usance, 

Meaning of the term, 125 

V. 

Voluntary Deed, 

In what respects not as good as a deed for valuable con- 
sideration, 16, 17 

If called in question burden of proof lies on person taking 
a benefit under, 402 



W. 
Wagers : See Gaming Contkaots. 
Wager Policies 

Are invalid, 235 
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Wabrant, 

Definition of, and mode of acting thereunder, 293 

Person obtaining, is not liable for false imprisonment, but 
may be for malicious prosecution, 295 

When a constable may arrest without, 295 

Protects constable acting under, 295 
Wakeant or Attorney, 

Difference between, and a cognovit, 9 
Wakbantt, 

Definition of, 82 

May sometimes be implied, 83 

As to warranty of title, 83 

As to warranty of quality, 84 

From trade-marks, 84 

Does not extend to apparent defects, 84 

Eemedies on breach of, 84, 85 

Distinction between, and a false representation, 219 

Damages recoverable for breach of, 366 
Waste, 

Definition of, 261 

Persons liable for, 261 

Different kinds of, and distinctions between, 261, 2G2 

May occur by fire, 262 

Eemedies for, 262—264 

Will, Tenancy at, 

May arise from construction of law, 53 

Wills 

May prove themselves after thirty years, 382 
How proved at trial, 392, 393 

Without prejudice. 

Communications made, are privileged from being given 
in evidence, 400 

Witnesses : See Evidence. 

Their claim for expenses is not against solicitor, but the 

party who has subpoenaed them, 157 
Are entitled to be paid expenses, but not generally for 

loss of time, 157, 158 
Service of subpoena on, must be personal, 158 
Statements of, are absolutely privileged, 308, 309 
Damages recoverable against, for not attending, 370, 371 
How attendance of, procured, 409 
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Witnesses — continued. ^ 

Course when a witness cannot attend at the trial, 410 
When deposition of a deceased witness in a former trial 
may be read, 410 

Weiting, 

When necessary for a simple contract, 37, 38 
Not necessary on a contract for sale of fixtures, 59 
Representations concerning a person's credit must be in, 
220 

WiioNGPUL Dismissal : See Master and Servant. 
Damages recoverable in an action for, 872 

Y. 

Yeab, 

An agreement not to be performed in, must be in writing, 
43 

Yeab to Ybae, 

Liability of tenant by, as to repairs, 54 
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